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Tuesday, 12 February 2019 
 
Dr Antonio (Tony) De Paulo Buti MLA, BPE (Hons), DipEd, MIR, LLB (Hons), DPhil 
Chair, Public Accounts Committee, Western Australian Parliament 
By email to: lapac@parliament.wa.gov.au 
 
 
 
Dear Dr Buti, 
 
Re. Inquiry into Public Sector Contract Management practices within Western Australia 
  
Thank you for the opportunity to make a submission to the ongoing Inquiry into Public Sector Contract 
Management practices within Western Australia (‘the inquiry’) being undertaken by the Public Accounts 
Committee (PAC) of the WA Parliament. 
 
The nature of our submission is derived from the learnings and interaction with government on major 
infrastructure projects by many of our 240 plus built-environment consulting firms who represent in excess of 
38,000 employees nationally. Our members are made up of professional engineers, architects, quantity 
surveyors, project managers and other built-environment related disciplines who remain integral to the design 
and delivery of infrastructure within the State. 
 
Submission Focus 
 
Given members of Consult Australia (CA) have extensive experience in contracting with WA Government 
Clients (government client), the focus of our submission will be on areas of greatest concern, namely Part’s E 
and F of the PAC Inquiry’s terms of reference, which are listed as follows:  

• Processes and instruments available to ensure agencies can effectively allocate and manage 
commercial and performance risks on major contracts; and  

• Ways to improve or enhance contract management performance across the sector. 
 
In choosing to focus on these areas of greatest concern to our members we also attach CA’s Model Client 
policy (Attachment 1) which outlines many more best practice procurement and contract management 
practices which the Inquiry may wish to consider. Either way we submit the following observations and 
recommendations to the PAC Inquiry for consideration. 
 
Observations and Recommendations 
 

a. Model Client. CA on behalf of its members have for many years advocated government to better its 
contract management practices by becoming a ‘model client’. This model client concept aligns with 
the Federal and other state governments’ current bipartisan model litigant policy. Being a model client 
includes using unamended standard forms of contract, changing poor contract risk allocation 
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practices, and looking to use more collaborative forms of engagement to help fix the adversarial 
contracting culture which exists within the State. Whilst this submission goes into more detail about 
those aforementioned key components, our first recommendation is the government adopt CA’s 
Model Client policy (Attachment 1). Adopting a model client approach is essential in providing better 
overall outcomes on infrastructure works, including improving current poor procurement and contract 
management practices, in the State. It is also particularly critical if government wishes to encourage 
more small and local businesses in WA to tender on government works. 
 

Recommendation 1: The WA Government should adopt the role of a ‘model client’ as per Consult Australia’s 
attached Model Client policy paper. 
 
 

b. Encourage the Sharing of Procurement Knowledge between Government and Industry.  
Building on the call to embed model client principles into procurement practices within the State, CA 
encourages the development of a knowledge sharing culture between government and industry 
sectors focused on improving procurement skills and addressing deficiencies in current practices. 
Given the $billions of infrastructure projects currently being built or in the pipeline within WA, a one 
per cent efficiency, let alone the 3.6% detailed within the aforementioned Deloitte and CA 
Procurement Report of 2015, would equate to significant savings for the State. The opportunity to 
translate these savings into new infrastructure and other government services are substantial and as 
such the WA Government should look to raise a Projects WA business unit, within the likes of Treasury 
or Finance, and empower them with the remit to build stronger relationship between government and 
industry in the procurement space right across the State. 
 
The role for Projects WA could also include:  

• Building strong links between various industry sectors and the client (the procuring 
government departments and agencies, and others within the private sector);  

• Provide transparent expert advice to local governments and the WA Government on best 
practice procurement and contract management related practices; 

• Develop guidelines, build capacity and improve procurement and contract standards; 
• Undertake a periodic review and cost benefit analysis of government contract types, terms, 

and variations to ensure they are fair and balanced forms of engagement and are providing 
best value for money; and 

• Coordinate and administer all WA Government and public sector procurement and contract 
management training. 

 
Recommendation 2: The WA Government should encourage the development of a knowledge sharing culture 
between government and industry sectors by establishing a Projects WA business unit. Projects WA should be 
empowered with the remit to improve procurement skills, knowledge and information sharing across the State. 
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c. Use of Standard Form Contracts. The use of non-standard/heavily amended forms of contract 
continues to cost the government, industry and tax payers, millions each year in additional cost. As 
highlighted in Deloitte Access Economics and Consult Australia’s 2015 report, titled ‘Economic benefits 
of better procurement practices’ (Attachment 2), the positive impact of GDP in WA through better 
procurement practice, which is inclusive of better contract management practices, would be up to 
$90millon dollars in bottom line savings. As an overall percentage the cost of poor procurement 
practices is estimated to directly contribute to project price increases of 3.6% on each project. 
 
The positive impacts of using unamended standard forms of contract are well known in and amongst 
the built environment industry, with the WA Security of Payment Review (‘The Fiocco Review’) of 2018 
being the most recent government review to succinctly outline their key benefits: 

i. They reduce transactional costs by avoiding the need to draft new contracts for every 
project; and  
ii. The more they are used, the more they are recognisable and their terms better understood. 
 

Conversely, the continued estimated additional 3.6% cost per project incurred by the taxpayer 
evidently almost always occurs in WA because government clients continue to issue bespoke or highly 
amended standard forms of contract driven by Risk Cover and State Solicitors Office blinkered 
approach to risk allocation and apportionment. A broad overview of the type and nature of onerous 
and unreasonable contract provisions issued by government is contained on pages 12 to 14 of CA’s 
attached Model Client policy. The list contained within our policy is by no means exhaustive, but it 
does well to summarise some of the more unreasonable and unfair approaches that government 
continues to take when contracting with industry. From a positive stand-point, this adversarial and 
costly approach can be largely overcome by using unamended Australian Standard contracts, such AS 
4122-2010 General Conditions of Contract for Consultants, which have been developed over time in 
consultation with both government and industry. 
 

Recommendation 3: Government should mandate the use of standard form unamended contracts which have 
been developed in partnership with industry. This should apply across all Government construction projects in 
order to, amongst other things, ensure reasonable payment terms, limit the need for unnecessary and lengthy 
legal review and ensure the fair allocation of risk and liability amongst the parties to the contract. 
 
 

d. AS4122-2010 - General Conditions of Contract for Consultants. The standard form contract of 
relevance to most of Consult Australia’s 240 plus member firms is AS4122-2010 General Conditions of 
Contract for Consultants. This Australian Standard was developed by main parties to the contract, 
including public sector client groups, private sector client groups and consultants. Significant resources 
and time went into the negotiation of this contract through the Standards Australia development 
process, which resulted in a fair and balanced outcome for all concerned and as such Consult Australia 
and its members remain committed to the use of this Standard in its unamended form. 
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Unfortunately, however, when our members come to contract with government clients, they are 
almost always presented with a heavily amended form of AS4122-2010, which includes the State 
Solicitors Office (SSO) derived set of onerous amendments (16 additional pages to an otherwise 
18-page standard form contract), or they are issued with something completely bespoke. In doing 
so, government clients are undermining the aforementioned advantages (and cost savings) that 
standard form unamended contracts provide and the only way to fix this problem is to mandate 
the use of previously agreed unamend standard forms of contract. 

 
Recommendation 4: In particular relation to Consultants, the WA Government should mandate the use of 
Australian Standard AS4122-2010 unamended. 
 
 

e. Unreasonable terms and conditions - ‘Contracting out’ of Proportionate Liability. By way of example 
of government departments adversarial and costly approach to procurement and contract 
management, one of the most unreasonable and unfair terms consistently used in contracts to 
disproportionately allocate risk is ‘contracting out’ of proportionate liability. This unreasonable, unfair 
and costly approach by government is predicated on making litigation easier for a plaintiff (i.e. the 
government) rather than focusing upfront on driving better project outcomes, including better 
management of risk and preventing a liability from occurring in the first place. Anecdotal evidence has 
shown that in jurisdictions where proportionate liability is applied (and not contracted out of), it 
achieves better project outcomes, and creates a significant incentive for the parties to settle any 
dispute ahead of litigation. 

 
The fact that there remains within WA’s Civil Liability Act 2002 (‘the Act’) the ability to unfairly and 
unreasonably allocate liability onto consultants, and anyone else or entity for that matter, where there 
has been no fault on the part of the consultant when providing professional services within the State, 
remains an ongoing area of major concern. In relaying our concerns to past and present State 
Attorney’s General, Treasurers and Transport Ministers unfortunately most have remained unwilling 
to challenge and change to status quo because they are seemingly beholden to the blinkered advice 
from Risk Cover and the State Solicitors Office. Meanwhile other jurisdictions, such as Queensland, 
expressly prohibiting such a practice from occurring, thereby ensuring a much fairer contracting 
environment for all concerned. 

 
Further detailed information on this issue is contained within Attachment 3, ‘Proportionate Liability. 
Why ‘Contracting Out’ Is Costing the WA Government and Taxpayers $Millions’ and on Page 10 of CA’s 
‘Model Client Policy’. This remains one of the most obvious and costly examples of how the 
government continues to unfairly and disproportionately allocate and manage risk on projects within 
the State. 
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Recommendation 5: 
a. The Government should immediately direct all entities under its control to cease the onerous and unfair 
practice of contracting out of proportionate liability within government contracts; and 
b. As is the case in other jurisdictions like Queensland, the Government should prohibit the contracting out of 
proportionate liability by removing reference to section ‘1F’ (proportionate liability) from section 4A(1) of the 
Civil Liability Act 2002 and include an express provision to prohibit it from occurring. 
 
Conclusion 
 
In summary, the extensive practical experience of our members has shown that continued poor government 
contract and procurement management practices can be greatly improved by simply mandating the use of 
standard unamended contracts and legislating to prohibit some of the more unreasonable terms and 
conditions currently used by the State. Over the medium term the WA Government should look to adopt CA’s 
Model Client policy and establish a Projects WA business unit within government to oversee procurement and 
contract management within the State. Implementing these recommendations is particularly important if the 
government wishes to provide better overall outcomes on infrastructure works and encourage more small and 
local businesses to tender on works within the State. 
 
We submit our recommendations and CA’s Model Client policy for the Committee’s consideration. 
 
Sincerely 

Steven Coghlan 
State Manager 
Consult Australia (WA Division) 
 
Attachments: 

1. Consult Australia, ‘Model Client Policy’, 2018; 
2. Deloitte Access Economics and Consult Australia, ‘Economic benefits of better procurement practices’, 

2015; and 
3. Consult Australia, ‘Proportionate Liability. Why ‘Contracting Out’ Is Costing the WA Government and 

Taxpayers $Millions’, 2018. 
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Consult Australia calls on all political parties to ensure that the governments  
they lead, or support, will behave ethically, fairly, and honestly in their dealings  
with the private sector. That is, for them to adopt a Model Client Policy, in line  

with governments’ Model Litigant Policy.
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ABOUT CONSULT AUSTRALIA

Consult Australia is the industry association representing consulting firms 
operating in the built and natural environment sectors. These services 
include design, engineering, architecture, technology, survey, legal 
and management solutions for individual consumers through to major 
companies in the private and public sector including local, state and 
federal governments. We represent an industry comprising some 48,000 
firms across Australia, ranging from sole practitioners through to some of 
Australia’s top 500 firms with combined revenue exceeding $40 billion a year.

Some of our member firms include:

49,995
firms

$40  
billion
revenue

$1.5  
billion
in export

240,000
employees

Association of Consulting Architects

The Association of Consulting Architects (ACA) leads the discussion 
on business matters in architecture in Australia and is the key body 
representing architectural employers in Australia.

Endorsed by
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EXECUTIVE SUMMARY
Consult Australia calls on all political parties to ensure that the governments they lead, or support, will behave ethically, fairly, 
and honestly in their dealings with the private sector. That is, for them to adopt a Model Client Policy, in line with governments’ 
Model Litigant Policy.

A ‘Model Client’ works collaboratively with industry to achieve mutually beneficial outcomes and does not use their market 
power to the disadvantage of local businesses and their employees.

The Model
To be a ‘Model Client’ a government should:

  Operate in good faith and act ethically, fairly, and honestly in all dealings;

  Never use status, power or authority to gain unfair benefit or advantage;

   Undertake appropriate risk assessment, management, and allocation, which allows for innovation 
and collaboration;

   Avoid undermining the stability of the professional indemnity insurance market, through 
inappropriate risk allocation;

  Adopt fairness in contracting through proportionate liability and limits on liability;

   Avoid use of non-standard contracts, and variations to standard contracts without clear reasoning; 

   Be clear, consistent, transparent, and focused on best for project outcomes in procurement and 
delivery methodology;

   Engage early and maintain open and constructive communication between all parties, dealing with 
them equally;

   Foster productive and healthy working relationships throughout the supply chain, recognising the 
roles of each party;

  Plan and prioritise projects, avoid making assumptions about industry capacity or capability;

  Keep costs of tendering and documentation requirements to a minimum;

  Provide clear, well structured, accurate briefs, and allow reasonable review and response times;

  Settle invoice payments and payment claims on time; and

   Foster a culture of continuous improvement and innovation, through the recognition of procurement 
skills and training.
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Governments across Australia are facing increasing pressure to deliver fit for purpose infrastructure projects on time and on 
budget. Challenges such as the growth of Australia’s population, climate change, sustainability, and the impact on productivity, 
makes infrastructure development a significant priority across governments. 

There has been significant progress in terms of infrastructure governance, through the introduction of Infrastructure Australia. 
This has led to other jurisdictions restructuring how they plan and assess their future infrastructure needs. An integral part of 
this is how governments engage with the private sector to deliver their projects, through their procurement processes.

The language used by governments across Australia when referencing their relationship with the private sector regarding 
project development is very positive, and includes terms such as:

Partnership, collaboration, fostering innovation, maximising efficiency, reducing 
costs of tendering, removing disincentives to increase industry participation.

For example, the NSW Procurement Board, which is responsible for overseeing the procurement of goods and services by and 
for government agencies, has seven strategic directions:

1. Simplification and reducing red tape for suppliers and agencies 

2. Engaging with industry

3. Innovating the approach to government procurement

4. Maximising opportunities for small and medium enterprises to supply to government

5. Providing for strategic and agile procurement practice

6. Establishing procurement category management across government

7. Supporting agencies’ procurement functions

Given the importance of procurement in the delivery of infrastructure, a number of governments have been reviewing their 
policies and processes. 

The Public Works and Procurement Act 1912 is stated to be:

The centrepiece of the Government’s 
procurement reforms, which streamline 
internal government processes and 
deliver simpler contracts and easier 
requirements to register for government 
business. This makes it easier to do 
business with the NSW Government.1

1 See: https://www.procurepoint.nsw.gov.au/policy-and-reform/nsw-procurement-laws
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Procurement reviews
Procurement reviews have been conducted by the Commonwealth, New South Wales, and Western Australia, and in 2017 each 
government responded to these reviews2, 3. Consult Australia and many other industry groups invested considerable time in 
putting together submissions to these reviews. 

It is disappointing that the issues, which continue to be raised by industry groups including Consult Australia have yet to be 
addressed through these reviews.

For example, Recommendation 7 of the NSW Legislative Assembly Committee on Transport and Infrastructure Inquiry into 
the Procurement of Government Infrastructure Projects4 is that the NSW Government assess whether contracting out of 
proportionate liability provisions should be prohibited across government contracts. The Committee reported that the NSW 
Government contracting out of proportionate liability may be preventing stakeholders from entry to procurement, due to the 
high degree of risk involved.

In its response the NSW Government noted the recommendation and the action arising is for the agencies to report to the 
Department of Finance, Services and Innovation on the use of the contracting out provisions, to enable an assessment of how 
frequently these provisions are used and in what circumstances. However, it is clear and common knowledge that the default 
position across the NSW Government is to contract-out.

The Queensland Government has undertaken an internal review of its procurement practices, focusing on probity and value 
for money. This was conducted by an interdepartmental committee. The outcome was the launch of a revised Procurement 
Policy in 2017.5 Consult Australia welcomes the Queensland Government’s commitment under the policy to build procurement 
capability to ensure better outcomes like improved contract management, better engagement with stakeholders and suppliers, 
and embracing innovation. In addition, the statement of intent to promote a whole of government approach to procurement, 
which includes ways of reducing duplication within government and increasing consistency for suppliers is also welcome. 
However, it is unclear how this will be achieved given that agency departments remain responsible for operating their own 
procurement procedures. 

2  See NSW Government response: https://www.parliament.nsw.gov.au/committees/inquiries/Pages/inquiry-details.aspx?pk=2119#tab-
governmentresponses

3  See Commonwealth Government response: https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Former_Committees/
Government_Procurement/CommProcurementFramework/Government_Response

4  Procurement of government infrastructure projects / Legislative Assembly, Committee on Transport and Infrastructure [Sydney, N.S.W.]: the 
Committee, 2017. 1 online resource ([51] pages) (Report no. 2/56 Committee on Transport and Infrastructure)

5 http://www.hpw.qld.gov.au/Procurement/ProcurementStrategy/Policy/Pages/default.aspx
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Consult Australia has provided submissions into the reviews, which centre around a proposal that government conducts itself as 
a ‘model client’, which complements their long-standing obligation to act as a ‘model litigant’.

The ‘Model Litigant Policy’, as it is commonly described, is a Legal Service Direction issued by the Commonwealth Attorney-
General. There are similar regimes in Victoria, Queensland, New South Wales, the Australian Capital Territory and the Northern 
Territory.

The Commonwealth policy sets out obligations, including such things as:

1. Dealing with claims promptly and not causing delay;

2. Making an early assessment of the prospects of a matter;

3. Paying legitimate claims without litigation;

4. Acting consistently in the handling of claims and litigation;

5.  Endeavouring to avoid, prevent and limit the scope of litigation including by participating in alternative dispute resolution 
where appropriate;

6. Keeping the costs of litigation to a minimum by:

a. Not requiring the other party to prove a matter the Commonwealth or agency knows to be true;

b. Not contesting liability if the real dispute is about quantum;

c. Using appropriate methods to resolve litigation including settlement offers or alternative dispute resolution; and

d. Ensuring that a person participating in settlement negotiations can settle on behalf of the Commonwealth or agency.

7. Not taking advantage of a claimant who lacks resources;

8. Not relying on technical defences;

9.  Not appealing from a decision unless there are reasonable prospects for success or it is otherwise justified in the public 
interest; and 

10. Apologising where the Commonwealth or agency has acted wrongfully or improperly.

Consult Australia’s Model Client Recommendation
Being a ‘model client’ means working collaboratively with industry on projects, and achieving mutually beneficial outcomes.  
It formalises governments’ intent to do things better by putting clear obligations in place.

Practically, this step will make government a more attractive client for industry to work with, will be a positive force on business 
confidence, and in turn will attract greater numbers and better quality tenders for work. 

This also sets the tone for each project and the individuals involved. Disputes typically arise because of issues arising up-front 
and behavioural factors6.

Consult Australia calls on all political parties to ensure that the governments they lead, or support, will behave ethically, fairly, 
and honestly in their dealings with the private sector. That is, for them to adopt a Model Client Policy, in line with governments’ 
Model Litigant Policy.

Consult Australia believes that the adoption of a Model Client Policy, across governments would result in significant benefits for 
governments in their role both as client, and in setting the standard of behaviour for the rest of industry to follow.

6 The Cooperative Research Centre for Construction Innovation, Guide to Leading Practice for Dispute Avoidance and Resolution.
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CONSULT AUSTRALIA’S  
MODEL CLIENT PROPOSAL

PRINCIPLE 1:  RECOGNISING THE ROLES OF EACH PARTY
The means through which professional service consultants are engaged can vary greatly, according to the project at hand and 
the delivery mechanism used to undertake the project. 

It is important to distinguish between professional services firms as ‘consultants’ and those firms that are typically tasked with 
building or maintaining a piece of infrastructure, referred to here as ‘contractors’. 

In seeking to improve the procurement of government infrastructure, it is critically important to recognise the differences and 
similarities between the roles of a consultant and a contractor. 

The different delivery mechanisms used to deliver government infrastructure generally includes: 

  Construct Only – public sector agencies separately and directly engage designers and contractors; 

   Design and Construct – public sector agencies engage a contractor, who in turn engages a consultant to undertake 
design work independent of each other; 

   Managing contractor – public sector agencies engage a managing contractor, who in turn is responsible for engaging all 
other parties, including designers and other contractors; 

   Construction Management – public sector agencies directly engage designers, constructors and other service 
providers, while taking a project management role themselves; 

   Early Contractor Involvement – A two stage process, whereby the public sector agency undertakes concept and  
design work in collaboration with consultants, before a second stage resembling ‘design and construct’ is used to 
construct the project; 

   Alliance – A new entity is formed comprised of the client and service providers, whereby risk and reward is shared and 
collaboration is encouraged; 

   Public Private Partnership – A range of structures are used, but essentially a private sector project vehicle is formed to 
undertake the project (including using the mechanisms described above), with that vehicle then retaining a concession that 
may own, operate or maintain the infrastructure in return for user charges or a government payment. 

Delivery mechanisms play a crucial role in determining risk allocation between the parties, and in turn driving or creating a 
disincentive for innovation, while also driving the behaviour of the parties as they interact and work together to develop a project. 

The majority of project delivery mechanisms are ultimately a complex web of contractual relationships, project risk and reward 
are often allocated according to the respective levels of bargaining power, rather than with the most appropriate party. 

Professional service firms are often presented with contracts treating them as though they are constructors, despite different 
legal standards for their work, and different models of doing business (for example, contractors generally take on a project and 
work to earn a profit, whereas consultants charge a fee for their service). 

It is of vital importance that the appropriate delivery mechanism be used for each project, rather than sticking to a default 
method that might have been successful (or even partially so) in the past. 

Too often Design and Construct is used as a default delivery mechanism by public sector clients, who see the benefits offered 
by the service providers allocating risk between each other without taking on risk themselves – even where the public sector 
may be the most-suited to managing certain project risks. 

In some cases, the bias towards this mechanism may be simply based on an individual or team’s belief in its past success,  
even though that may have occurred under very different circumstances. 

A better approach is for an unbiased consideration of the project’s requirements and the objective use of the best suited 
delivery mechanism. 
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PRINCIPLE 2:  PLANNING AND PRIORITISATION OF PROJECTS
In parallel with considering how infrastructure is procured by government, it is important to ensure that the procurement 
requirements of government are able to be effectively met by industry. 

This relates to five principal areas: 

  The number and timing of projects 

  Project scale, partitioning and interfacing 

  Industry capability, skills and workload 

  Certainty of project funding 

  Long term protection of infrastructure corridors 

At present, across many governments there is an unprecedented level of infrastructure procurement with a significant impact 
on the availability of those skills required to ensure delivery as planned. 

As evidence of how quickly the market has heated, expertise in some disciplines is now under pressure with some firms being 
unable to fill positions quickly enough. 

Claims that such additional human resource needs can be readily filled from elsewhere interstate or overseas are only partially 
correct. An infrastructure boom increases the risk that major projects will be inefficiently procured at the taxpayer’s expense. 

Governments should ensure there is a consistent long-term pipeline of projects developed and rolled out in consultation with industry. 

Efforts to export professional services (often captured within terms such as the ‘knowledge economy’), is dependent on 
professional services firms having sufficient underlying work to sustain their local operations. 

A consistent procurement pipeline, underpinned by rigorous planning and prioritisation processes, to develop local capacities 
when funding is more readily available, means that governments will alleviate the negative pressure placed on the professional 
services sector during quieter periods. This was an opportunity somewhat missed during the mining boom. 

A pipeline of infrastructure projects is of limited value if industry is unaware of its existence or the detail of what will be being 
procured over time. Limited transparency restricts the ability of firms to undertake workforce planning and reduces the 
incentive to invest in staff skills and capacities. 

Infrastructure planning should be a transparent process undertaken in close consultation with industry, with long term 
infrastructure plans and pipelines publicly known and available. 

The Australasian Procurement and Construction Council’s Building and Construction Procurement Guide, published jointly with 
Austroads in 20147, can be used as the model to underpin this principle.

Nevertheless, the issues raised above regarding the importance of selecting the appropriate delivery mechanism, and its 
impact on project success, need to be made.

7  Australasian Procurement and Construction Council and Austroads, Building and Construction Procurement Guide: Principles and Options, 
www.apcc.gov.au, 2014 
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PRINCIPLE 3:  APPROPRIATE RISK ALLOCATION
The nature of contracting and project delivery has changed greatly over the past 30 years. Three decades ago, public sector 
clients employed more internal expertise. They were therefore better informed and experienced as organisations, with a clearer 
understanding of engineering risk, a healthier appetite for risk management, and a greater ability to document and clearly 
define their projects. 

In short, in the past risk was borne by the public sector as part of their day-to-day operations. 

This is no longer the case and with ‘traditional’ contracting, particularly in the public sector, risks began to manifest themselves 
in the form of variation claims being made against the client. The extent of these claims and the response to them by the public 
sector indicated an intolerance of what appeared to be uncontrolled risk outcomes being borne by government. 

Conventional contracting has more recently, in some cases, been replaced by equity and partnership investment including Build 
Own Operate (BOO), Build Own Operate Transfer (BOOT) and other types of Public Private Partnership (PPP) schemes. Public 
sector risk allocation policies in such schemes tend to move risk away from the government. 

In other cases, more collaborative approaches have developed leading to ‘Alliance’ projects, where the risks and rewards of the 
project are shared. 

The various relationship models for the delivery of professional consulting services generally fall into one of the following broad 
categories: 

a)  The firm is contracted directly to the owner as the owner’s consultant for the provision of their professional services; 

b)  The firm is sub-contracted to the owner’s contractor who is the client for the provision of their professional services; 

c)   The firm works in a joint venture, consortium or equity partnership with the owner or owner’s contractor for the provision 
of their professional services; or 

d)  The firm works in joint venture partnership with another consulting firm for the provision of their professional services. 

In addition, private investors now have a more ‘arms length’ involvement in their infrastructure investments. Large institutional 
financial investors (such as superannuation funds) allocate their funds to low risk and low volatility investments which means 
that they are unprepared to knowingly carry risk themselves. 

The result of all of the above changes is that there has been a shift of many project and risk responsibilities from public sector 
client organisations to construction companies who then contractually pass the risk on to professional services firms. This is 
based on the (often false) presumption that these consultants are better able to understand and are most-suited to manage 
those risks; or simply because of a stronger bargaining position. 

Some public and private sector clients are using their market power to adopt a position that presents systemic risks to the 
economy and business confidence. When acting as a purchaser, government entities hold significant market power, therefore it 
is important that their conduct demonstrates Model Client behaviour. This is particularly important given the application of the 
Competition and Consumer Act to government procurement remains unresolved8. 

It is important here to highlight that technical capability and risk (e.g. is something designed correctly) is different from project 
risk. A firm’s commercial capability to cover that risk (e.g. having sufficient assets or capital) is driven by the extent to which the 
firm has control of the risk.

A similar position is often adopted by the financial institutions and contractors, reinforcing a culture of inappropriate risk 
allocation where the burden is placed on professional services firms. 

This culture can make a wide range of consultants liable for the entirety of the losses associated with the project, including in 
some instances, economic loss which a court may not normally ascribe to professional liability. 

This may have been a reluctantly tolerated business practice in the past when insurance costs were moderate and availability 
relatively unrestricted. 

Today, and particularly in tougher insurance environments, this inappropriate transfer of risk drives the cost and availability 
of professional indemnity insurance beyond the capacity of some consulting firms to afford, obtain, and retain cover over the 
often long-life of the liability exposure. 

As a result, some professional services firms now choose to avoid government and public sector work where a poor 
procurement culture persists (such as the contracting out of proportionate liability legislation). 

8  Application of the Australian Consumer Law to Government Commercial Activities, Justice John Griffiths September 2016
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Consultants, whose financial benefit from projects is a fraction of that derived by the client and contractor, are the contractual 
party who are least able to sustain the high costs and resulting increased exposure to inappropriate uninsured liabilities. 
Nevertheless, they often bear an onerous share of costs and risks because they have the least bargaining power – especially 
when compared to that of governments. 

Our experience is that on projects where all the risk is allocated to one party, there is less incentive for the parties to work 
together to properly identify and effectively manage project risks. In particular, it allows one party to easily ‘pass the buck’ 
when they could have managed a risk, as contractually it is no longer their responsibility. 

When risk is properly assessed and more fairly allocated, a more collaborative approach is taken as each party has an interest 
in seeing the risks properly dealt with, and risks are allocated to those best placed to do something about them. 

This in turn leads to better project outcomes, including better and more efficient delivery of the deliverables, as well as reduced 
disputation and consequentially a better experience for all participants. 

Best practice risk management sees the parties work together in identifying possible risks and solutions to manage them. 

Less desirable practices are generally focused on one party offloading responsibility to another and considering the risk has 
been managed, when in actual fact it has not (and indeed may be allocated to a party unable to manage that risk). 

This approach also focuses on what might happen in litigation after a risk eventuates, including seeking out the ’deep pockets‘ 
of certain firms or individuals, rather than preventing the risk from eventuating in the first place. 

Poor risk allocation is also a deterrent for innovation. While an innovative solution or design might not be appropriate for every 
piece of infrastructure, innovation can offer ways of saving money and/or maximising project outcomes and user experiences. 

However, placing onerous risk onto the consultant or designer will often result in them over-engineering their design to make 
doubly sure that a risk does not eventuate, and constrain innovation. 

CMP Submission 8



12Model Client Policy Proposal

PRINCIPLE 4:  FAIRNESS IN CONTRACTING 
As outlined under Principle 3 ‘Risk Allocation’, too often project risk is allocated according to bargaining power rather than 
ability to manage risk. 

Contracts are offered on a ‘take it or leave it’ basis, with little ability to negotiate around onerous terms which a service 
provider might not be able to meet or that place unreasonable stress on their business. Sometimes firms may be forced to 
enter into such unfair contracts because they are unable to walk away from a project for commercial reasons, even though it 
might place their business at risk, while in other situations, firms may not even be aware of the legal implications of certain 
contract terms, leading to reduced risk transparency. 

Where this manifests in construction contracts, a number of undesirable outcomes may result. While public sector agencies may 
pass on risk under the (illusory) impression that they are protecting the taxpayer, their actions may actually serve to drive up 
prices, increase delays, and potentially invalidate the very insurance cover professional services firms rely on for their protection. 

At a contractual level, professional services firms face a range of problematic issues, including but not limited to the following. 

  Excessive use of non-standard contracts and clause variations 
Firms are spending an increasing amount of unnecessary time on contract negotiation, management and litigation 
resulting from a large number of projects needlessly avoiding the use of standard documents such as Australian Standard 
4122-2010 General Conditions of Contract for Consultants. 

  Onerous risk allocation through indemnities 
A contractual indemnity requires one party to take responsibility for any loss that might be suffered by another party that 
they are indemnifying, even if that loss was caused by that other party’s own actions. This can be further exacerbated 
through third party indemnities. 

The Deloitte Access Economics report commissioned 
by Consult Australia, The Economic Benefits of Better 
Procurement9, found that firms often respond to onerous 
risk by either pricing it into their bid, or deciding not to 
bid on a particular project, which in turn drives up price 
by reducing competitive pressure. The report found that 
savings of about 5.4 per cent could be made through 
better risk sharing and other improved practices. 

9  See: http://www.consultaustralia.com.au/docs/default-source/infrastructure/better-procurement/dae---consult-australia-final-report-050215-
--96-pages.pdf

Successive reports have established that a greater investment of resources in the conceptualisation, scoping and design of a 
project will ultimately yield a better project outcome, and may even save money over the life of the project. Inappropriate risk 
allocation reduces the incentive for professional services firms to do this. 

Certain public sector agencies have over time developed a reputation for using onerous contracts and procurement processes. 
Accordingly, many private sector service providers are reluctant to tender for work with that agency, knowing that it will be  
less collaborative and a riskier job. Ultimately, this should concern any agency seeking the best solutions to their projects, 
including the best possible designs. Reduced competition in the market will result in less choice, higher fees, and poorer value 
for money outcomes. 
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10   Horan, T., Memorandum of Advice: Uncapped liability for consultants under Guidelines for the Limitation of Liability of Suppliers, Consultants 
and Contractors, 2013, 4(d) 

  Generally, professional indemnity insurance will only cover consultants for loss resulting from their own acts or omissions. 
Broad indemnities, or those not relying on the fault of the insured party, are highly problematic because they often fail to 
align to actual risks or available insurance policies. 

  Disproportionate allocation of liability 
Under the Proportionate Liability Legislation, liability is allocated to the parties according to their contribution to the loss. 
However, in some jurisdictions public sector clients ‘contract-out’ of proportionate liability, meaning that each party may be 
responsible for a much larger share of any loss than they were responsible for, which coupled with the use of broad warranty and 
indemnity clauses extends liability to the consultant beyond that which they are able to either control or insure against. 

  The illusion of unlimited liability 
A contractual limit on liability set with reference to a thorough risk assessment allows business to properly insure their 
work and provide certainty for themselves and their clients.

  “A rigid application of unlimited contractual liability is an oppressive approach to contracting and risk allocation because it 
can require a consultant to place its whole business at risk for one government contract.” Tony Horan, LLB, BA (Hons)10

  As liability is always limited to a defendant’s assets, and their ability to pay for any loss realised, unlimited liability is 
illusionary and referring to it in contracts encourages poor risk management, as well as disincentivising settlement in the 
event of a dispute.

  Inappropriate standards of care 
The appropriate standard of care for a professional services firm is the common law test of ‘reasonableness,’ with 
this determined by looking at what a similarly experienced professional consultant would do. This reflects the fact that 
consultants provide a professional opinion rather than a tangible item, as all professional service providers do (lawyers, 
accountants etc).

  However, often the standard of care in consultant contracts will fail to understand this, and use ‘fitness for purpose’ 
warranties, which are appropriate for contractors, but not consultants. 

  Another inappropriate standard of care often used calls for an ‘expert standard of care’. In both cases, a risk is created 
that the consultant’s work might not be covered by their insurance as warranties and expert standards of care cannot be 
effectively judged under reasonableness comparisons. 

  Consequential loss and liquidated damages 
These clauses typically impose penalties on consultants for delays. However, when delays are beyond the control of the 
consultant, this is problematic and unfair as insurance will not cover eventualities beyond which a consultant has no control. 

  Unreasonable insurance requirements 
Contracts might set an unreasonable level of insurance cover or limit the ability of an insurer to defend claims on behalf of 
the insured by limiting their right of subrogation (the right for an insurer to pursue a third party that caused an insurance 
loss to the insured). In other cases, clients have demanded to see an insurance policy (which is commercial in confidence 
information), or be named on a professional indemnity policy inappropriately. This can present significant risks including 
the potential to be unable to make a claim under such a policy. 

  Termination for convenience  
Terminating a professional services contract for convenience (without reason) is not something to be done lightly or 
without compensation for expenses incurred, as clients will incur reputational damage and the practice can present a real 
sovereign risk. 

  Reliance to third parties 
Increasingly, consultants are being required to allow third parties, who are not parties to the contract, to rely on the 
consultant’s professional services provided under contract with their client. 

  Third parties may include other government departments, financiers or other contractors engaged to carry out services 
on the project. It is generally not made clear who these third parties are and why they require reliance on the consultant’s 
deliverables given there doesn’t appear to be any bona fide rationale for doing so (other than to increase the number of 
plaintiffs in the event of a dispute).

  In the absence of a contractual relationship with third parties, the consultant’s liability for its services is extended beyond 
the limitations in the contract. 
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  Independent verification 
In our experience, it is common for the contractual obligations of independent verifiers to be ambiguous and in conflict 
with the independent verifier requirements in other project documents. This makes it difficult to determine what the role of 
the independent verifier is. 

  Coupled with often onerous terms in these contracts (e.g. unlimited liability, indemnities not tied to the consultant’s 
errors or omissions and higher standards of care) this ambiguity increases the contractual risks and decreases industry’s 
willingness to undertake independent verification work. It also increases bid/project costs.

  Client supplied information 
Increasingly consultants are being asked to accept liability for client supplied information even though they have no real 
ability to verify / check the validity of that information e.g. factual geotechnical site investigation reports, ground survey’s, 
conditions of existing assets. This is particularly onerous in circumstances where the consult is not given access to the site.

Onerous contracting is more likely to lead to disputation, as well as lengthier negotiations in the initial phase. Should a risk 
be realised and liability eventuate, an onerous contract means there will be less incentive for the parties to settle instead of 
pursuing costly litigation. 

The cost of lengthy negotiations and managing an onerous contract, or indeed the cost of disputation and litigation is 
significant. A 2009 study by the Cooperative Research Centre for Construction Innovation11 found the cost of disputation to be 
worth around $7 billion in that year in Australia, adding around 6 per cent to the overall cost of work done. In addition, delays 
to project delivery could be reduced by 7 per cent through better procurement, according to The Economic Benefits of Better 
Procurement report. 

Onerous and unfair terms such as these should be prohibited from use in government contracts. Governments should adopt a 
more appropriate approach to risk allocation and liability management. Setting an appropriate limit of liability allows business to 
properly insure themselves, and makes government a more attractive client to do business with. 

This Principle, within the Model, would prohibit the use of such clauses in contracts for consulting services, and prohibit 
government agencies from using their market power to introduce such terms.

Fairness in contracting also means ensuring that clients respect the payment terms set out in the contract, and invoices/
payment claims. The Australian Small Business and Family Enterprise Ombudsman Inquiry into Payment Times and Practices12 
found that late payment is a perennial problem for businesses in Australia. 

Survey evidence conducted as part of the Inquiry indicated that despite the existence of government prompt payment 
policies some agencies continue to pay late. Over 20% of survey respondents noted that some Australian, state and territory 
government departments always or frequently paid late13. Feedback from the Consult Australia membership indicates that this 
is a problem across all sizes of business engaged by government agencies, it is not only an issue for small business. Therefore, 
the inclusion of timely payment must also be part of the Model.

11  Cooperative Research Centre for Construction Innovation, Guide to Leading Practice for Dispute Avoidance and Resolution,  
www.construction-innovation.info, 2009, p8 

12 Australian Small Business and Family Enterprise Ombudsman Inquiry into Payment Times and Practices, Report published April 2017
13 Australian Small Business and Family Enterprise Ombudsman Inquiry into Payment Times and Practices, Report published April 2017, page 10.
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PRINCIPLE 5:   ACCESSIBILITY AND AFFORDABILITY OF  
PROFESSIONAL INDEMNITY INSURANCE 

What appears to be little understood is that the types of contractual clauses set out above lead to a range of risks and 
increased insurance premiums that are ultimately passed back to the client and taxpayers through increased fees or a lack of 
competitive bids. 

It also appears that the circumstances surrounding the introduction of proportionate liability has not been held within the 
institutional memory of government procurement agencies. Joint and several liability entitles a successful plaintiff to recover its 
entire loss from any defendant regardless of that defendant’s share of responsibility. Prior to the introduction of Proportionate 
Liability Legislation this approach resulted in professional service providers with “deep pockets” (i.e. holding professional 
indemnity insurance policies) being targeted in negligence proceedings. This led to the well documented insurance crisis in 
2001, when the HIH Group collapsed.

Affordability and accessibility of professional indemnity insurance is critical because unlike other parties involved in 
infrastructure development, professional service firms are generally an asset poor class of business, with a majority being 
small and medium enterprises. 

Like other professional groups, they provide intellectual services (as opposed to a tangible good), they depend on professional 
indemnity insurance to cover their common law liability. 

Indeed, consulting firms generally take out broad ranging and often expensive insurance policies to cover liabilities arising 
from their work, and to protect their business and personal assets. For professional services firms, the professional indemnity 
insurance premium is one of their largest expenses. 

As a general rule, professional indemnity insurance only covers consultants for loss arising out of their errors or omissions. 
Where a consultant has entered into a contract that takes on risk beyond their common law position, insurance will typically not 
respond in the event of a claim pertaining to such extended liability. 

In situations where such a contract has been entered into, and a loss results, consultants must then meet any liabilities without 
insurance, from their personal assets. Where the consultant has insufficient personal assets (often the case given the asset-
poor nature of most professional services firms) or have isolated them, then the loss will ultimately sit with the client – the 
government and taxpayers. 

It is particularly important to note that where a contract forces onerous risk onto a particular party, some businesses will be 
unaware that the contract in question might not be covered by their insurance, which in itself is an undesirable outcome. Some 
parties will take the risk by undertaking the work, knowing that they’re not fully insured, while others will deem the risk of 
proceeding uninsured as too great, and will take the decision not to bid for the project in question. 

In recent contracts, requirements for professional indemnity insurance and public liability insurance amounts are unreasonably 
high and bear little relationship to the risk profile of the project. This has the effect of increasing costs for consultants when 
bidding for projects in order to increase the amount of insurance they hold. This again reduces competition because few 
consultants are able to absorb the cost given that attempts to pass on the additional cost to the potential client renders their 
bid unattractive.  

The Australian Procurement and Construction Council’s Professional Indemnity Insurance Guidelines14 in the Building and 
Construction Industry sets out advice on this issue for government agencies. 

14  See: http://www.apcc.gov.au/ALLAPCC/APCC%20PUB_Professional%20Indemnity%20Insurance%20Guidelines.pdf 

As a general rule, professional indemnity insurance only covers 
consultants for loss arising out of their errors or omissions. Where 
a consultant has entered into a contract that takes on risk beyond 
their common law position, insurance will typically not respond in 
the event of a claim pertaining to such extended liability.
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PRINCIPLE 6:  ADOPTION OF STANDARD CONTRACTS 
The use of standard contracts fairly negotiated between industry and government, with input from relevant stakeholders, 
reduces the need for costly legal review or negotiations. Such contracts give all parties the comfort of knowing that risk and 
reward is allocated fairly to avoid many of the negative outcomes described above. 

This was the driver behind the development of the Australian Standard Conditions for Consultants AS4122-2010. The 
negotiation of AS4122-2010 was developed by government and industry representatives who invested significant resources. 
The objective was to negotiate and agree a fair and balanced contract that would reduce the need for bespoke contracts, and 
achieve significant cost savings by reducing the need for protracted contract negotiations.

AS4122-2010 has been adopted to some extent, but has yet to achieve its full potential. Regrettably an issue frequently 
encountered with the use of standard contracts, like AS4122-2010 is the attachment of special conditions. Where agencies do 
attach special conditions, they need to be aware that they are undermining the benefits of using a standard contract. This is 
because it re-introduces the need for extended negotiation of the new terms. 

While we acknowledge that standard contracts will not be appropriate on all projects (such as, for example, unique major 
infrastructure projects), we strongly recommend that government agencies use standard contracts on an ‘if not, why not’ basis, 
whereby the public service is required to use them unless there is an appropriate reason not to do so that is explained to their 
industry partners and recorded publicly. 

In terms of a Model Client Policy, the standardisation of contractual terms, should be the requirement across governments, 
through the adoption of AS4122-2010.

PRINCIPLE 7:  ADOPTION OF PROPORTIONATE LIABILITY 
In response to the insurance crisis of 2001, a package of reforms including Proportionate Liability Legislation was enacted 
to replace the doctrine of ‘joint and several’ liability. Under this old regime, multiple parties may have contributed to the loss 
suffered by a plaintiff, but any one of them could have be held liable for the total loss, and be required to bear the full cost 
irrespective of their individual contribution to the loss. 

Proportionate liability was introduced on the principle that any loss is divided among the parties according to their share of 
responsibility, as determined by a court. 

This equitable approach ensures that the liability falls on the party(ies) that are at fault. It was introduced to maintain stability in 
the insurance market, stopping plaintiffs from suing only the party deemed to have the deepest pockets (i.e. the ones holding 
professional indemnity insurance).

While part of a national reform that sought to deliver a consistent approach, when the legislation was implemented at a state-
level, a crucial difference emerged between the jurisdictions. While Queensland expressly prohibited the practice of ‘contracting 
out’ of the legislation, other jurisdictions for example, New South Wales, Western Australia and Tasmania allow it (the remaining 
jurisdictions’ legislation are silent on the issue). 

Ensuring that all the parties retain their rights under the Proportionate Liability Legislation will keep the cost of insurance down 
and maintain stability of access to professional indemnity insurance for professionals.

The persistence of contracting out of proportionate liability creates a significant systemic risk to the procurement of the 
professional services required to deliver government infrastructure. It also perpetuates a culture of poor risk management 
resulting in governments:

  Paying higher fees for professional services 

  Forcing many businesses to pay expensive additional insurance premiums, if available 

  Reducing competition from firms unable to obtain or afford insurance 

  Creating a situation where some firms proceed without insurance, often unknowingly 

  Reinforcing a culture of poor risk and contractor management, and of inappropriate offloading of risk

  Unnecessarily exposing the economy to future tightening in local and global insurance markets 
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As standard professional indemnity insurance will not extend cover where a consultant has contracted out of the relevant 
Proportionate Liability Legislation. 

In recent years some policy extensions have been made available to provide cover to the consultant, but these are problematic: 

   The additional premiums are expensive, at up to 25 per cent additional cost15 on top of an already costly insurance 
premium. It is no surprise that the cost of such an extension to the policy would be significant, given the additional risk that 
the consultant has acquired.

  The policy extensions aren’t universally available, and smaller businesses in particular are often unable to obtain them. 

   The policy extensions available now may not be available when the insurance market hardens. Thus, future claims made 
against current projects may not be insured, and often with little awareness that this is the case. 

   Only 20 per cent of our industry have insurance cover for contracting out of proportionate liability, as found by the Deloitte 
Access Economics Study, while a further 36 per cent were unsure whether their policy covered contracting out. 

A broader issue also exists in industry being unaware of contracting out of proportionate liability and its implications. The 
Deloitte Access Economics study, The Economic Benefits of Better Procurement, found that a large proportion (38%) of our 
industry was unsure whether they were contracting out of proportionate liability, given that its standard wording in contracts 
is often highly technical in nature (ie. “Part 4 of the Civil Liability Act does not apply”). If a claim does arise, the business in 
question will only become aware of the implications once it is too late. 

Allowing contracting out of proportionate liability undermines very intention of the policy reform. The original intent of the 
proportionate liability reform was to ensure that professional indemnity insurance remained affordable and available for 
industries such as ours that rely heavily on it. At the time of the HIH collapse, around 30 of Consult Australia’s largest member 
firms were simply unable to obtain insurance. Should insurance not be available on commercial terms, a significant negative 
impact will be felt, not just by clients of industries that rely on it, but also on the broader economy. 

Contracting out of proportionate liability is predicated on making litigation easier for a plaintiff rather than focusing upfront  
on driving better project outcomes, including better management of risk and preventing a liability from occurring in the first 
place. Anecdotal evidence has shown that in jurisdictions where proportionate liability is applied (and not contracted out of), it 
achieves better project outcomes, and creates a significant incentive for the parties to settle any dispute ahead of litigation. 

In the past, there has been a concerted effort to achieve a uniform national position, which would see all Australian jurisdictions’ 
legislation prohibit contracting out of proportionate liability. This position was supported by expert advice presented to the 
Standing Committee on Law and Justice (previously the Standing Committee of Attorneys General).16 

In October 2013, draft legislation was released to remove contracting out, although the draft contained loopholes that would 
have been used to bypass the reform. In NSW, for example, the NSW Government consulted extensively on that draft proposal, 
but never reported back following the consultation, and no legislative reform has been enacted. 

Given the lack of impetus for a national legislative change, it is essential that government agencies adhere to a Model Client 
Policy that would prohibit contracting out. 

15  Deloitte Access Economics, op. cit.
16  Horan, T., Proportionate Liability: Towards National Consistency, DLA Phillips Fox, September 2007; and Em Prof Davis, J L R, Proportionate 

Liability: Proposals to Achieve National Uniformity, Australian National University, 2008.

CMP Submission 8



18Model Client Policy Proposal

PRINCIPLE 8:  QUALITY OF DOCUMENTATION 
Together with risk management, the quality of project documentation is the other major roadblock in the push for better 
procurement. When project documentation does not meet the required standard, it frequently becomes a major project risk in 
itself, leading to disputation, increased prices, or decisions for firms not to tender for certain projects. 

Project documentation includes the scope of works, which sets out the client’s requirement for the project. While the scoping of 
each project will vary on a case by case basis, there are several components that are generally common to all projects. 

They include: 

  Outlining the broad objectives of the client to be realised through the project;

  Specific project requirements, such as functional outcomes or benchmarks to meet the broad objectives;

  Background information, including specific project risks;

  Contractual method for delivering the project.

There are many paths taken by clients to develop an initial concept into a scope, although these processes are not always clear 
to the service providers who then must rely on the resulting scope documentation. 

What is clear is that the best quality scopes have:

   A greater level of input from a wide range of stakeholders (ideally including service providers such as consultants and 
contractors);

  Realistic timeframes and budgets;

  Provide an appropriate amount of background detail; and 

  Tailor the procurement process (including risk and delivery method) to the circumstances of the project. 

The level of clarity in the scope should flow through to the delivery model and appropriate risk allocation, if this is done 
correctly it will encourage greater project innovation. If not done correctly poor project scopes lead to confusion and wasted 
efforts by all parties, and a greater likelihood of disputes and litigation. 

The key issues with project documentation highlighted in our procurement studies include the following:  

Unclear objectives and early engagement  
Unclear project objectives are a challenge for tenderers in putting a bid together, because it is not clear what the client wants. 
Clearly defined objectives should be a minimum requirement in any scope. 

In some cases, scoping documents are deliberately vague and are used by clients to clarify what it is they want, in the hope 
that a consultant will challenge the information provided i.e. “you have asked for X, but don’t you really want Y instead?” This 
issue creates significant risk for consultants because they are having to predict the client’s needs. It also increases the risk of 
‘scope creep’ as the client’s requirements evolve. Consultants must choose whether to respond by pricing that risk into their 
bids, or submitting a non-conforming proposal, or choosing not to bid at all. 

The Deloitte Access Economics study found unclear project objectives to be one of the most commonly occurring problems 
with procurement, with 37 per cent of projects being affected by this issue. Furthermore, only 20 per cent of bidders continue 
their work without adding a price premium, deciding not to bid, or submitting a potentially non-conforming bid. 

It is accepted that the level of detail required in the scope will vary by project, and in some cases leaving aspects of a project 
brief open can encourage innovation by testing the creativity of bidders. If this is the case it is imperative this must be a 
deliberate element of the scope, and identified in the scoping documents as such. It must not be used as an argument to justify 
planning oversights. 

It is recommended that this issue could be addressed by early engagement with industry to collect their feedback on the 
proposed project, or even to engage a consultant to reverse-engineer a project brief, on the understanding that they are then 
unable to further tender for its work. 

Under this arrangement, they would test out a range of assumptions, and use their technical knowledge to flesh out project 
objectives before it goes to market.  
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Explain “why” 
Often lacking is an explanation why the client has taken a certain direction with a project, whether it be the choice of 
procurement, project delivery method, choice of contractual terms, the scope, etc.

There is a need for greater dialogue between the parties, and consultants should be encouraged to raise questions, issues 
and concerns up front, and government clients required to respond. Greater dialogue will lead to greater consideration of the 
issues, and ultimately lead to better project outcomes. It will also increase collaboration between the parties, increasing each 
side’s understanding of the other’s perspective. For our industry in particular, it will help consultants’ understanding of what it is 
the client wants from the project.  

Inadequate or unverified background information  
Background information to a project is often included in project documentation, but it is common for public sector clients to 
refuse to verify any of that information. This is particularly a problem where the information is inadequate, requiring duplication 
and over-servicing by consultants participating in the tender process. 

Examples of background information may include a geotechnical survey of land a building is to be built on, background financial 
data, or an environmental impact statement. The accuracy of this information is essential, as any inaccuracies might mean 
a design is unusable. The refusal to allow bidders to rely on that information means that each bidder individually needs to 
duplicate that work. 

The cost of verifying background information was found by the Economic Benefits of Better Procurement Practices by Deloitte 
Access Economics study to be $41,800 per firm, per bid on average. Given that in many cases, designs are based on that 
background information, this is a gross inefficiency. Furthermore, a 2005 report published by the Queensland Division of 
Engineers Australia17, found that between 60 per cent and 90 per cent of variations are due to poor documentation, with the 
ultimate cost to public sector clients totalling billions of dollars. 

Government verifying brief information, and even going so far as to hold the original provider of that information responsible for 
its accuracy, could remove a major inefficiency of the procurement process. 

Form-based scope development  
A standardised, form-based approach to developing the scoping document may be problematic, as it runs the risk of developing 
the scoping document for the sake of producing the document, rather than accurately assessing the project needs. The best 
scopes are developed specifically for a particular project, and acknowledge project requirements and risks unique to that site, 
the relevant set of stakeholders, and the desired final outcome.

Our industry reports being presented with scoping documents that in some cases weren’t even updated from previous projects 
(corridor preservation or traffic studies have been referred to as examples). 

Inclusion of unnecessary items  
Linked to the previous concern is the inclusion of unnecessary requirements in the scoping documents. For example, certain 
skills may be listed, which are not appropriate for the project at hand, or other requirements for the project may be prescribed 
when they are not necessary. 

Requiring that a successful bidder meets requirements that are unnecessary will deter firms from competing for tenders, and 
again has an adverse impact on cost and innovation. 

Mistakes in briefing documents 
Our members have regularly reported receiving project briefs that appear not to have been reviewed for accuracy or where 
additional information released has been difficult to access. Some examples reported by members that reflect each of the 
issues discussed include18: 

   The re-issue of an entire project brief by a government agency, but without track changes, making it extremely difficult and time 
consuming for tenderers to ascertain where the changes have been made, and the implications for a tender already underway;

  Project briefs that do not correctly refer to known industry standards;

   Project briefs in a ‘state of flux’ evolving throughout the tender period with additional information catering to changing 
client demands;

17  Engineers Australia Queensland Division and Queensland Construction Industry Forum, Getting It Right – The First Time, www.qcif.com.au, 2005
18   Some examples drawn from: Consult Australia, QLD Government Procurement Review: Response to issues Paper,  

www.consultaustralia.com.au, November 2012
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  Tender advertisements referring to published information that is not available online;

  Addenda being issued, sometimes the day before a tender deadline, with no time extension;

  References to parts of a project that are not actually relevant to the project being tendered;

  Project briefs that refer to construction phase services for projects where there is no need for such services;

   Increased demands for building information modelling (BIM) without associated increases in time to prepare such requirements. 

In the circumstances cited above, quality assurance has not been correctly administered and, in part, the costs of quality 
assurance have effectively been passed to the consultant where they choose to engage with the tender and raise issues of concern. 

The time and costs associated with this process are substantial, and will either detract from resources spent on the preparation 
of the tender, or increase costs to the client and consultant alike. 

Ultimately however, of greater concern to the taxpayer, is the ongoing unmanaged risks to governments that arise in the 
absence of robust quality assurance.  

PRINCIPLE 9:  SUPPORTING INNOVATION 
Innovation has the potential to save a client money, mitigate risk, or deliver a better project outcome. Public sector agencies 
are historically risk averse, which means they might not be as open to innovative solutions as they should be. The Economic 
Benefits of Better Procurement Practices report found that public sector agencies were generally reluctant to allow innovative 
solutions before a project commenced, with the major reasons cited being probity concerns, fears of negative budget impacts 
and delivery mechanism. 

Innovation also needs careful consideration when developing a project brief. It is important that clients select the appropriate 
projects how, where and why innovative solutions could be used. For example, mature technology might be more appropriate 
for a large infrastructure project, such as a highway or hospital, whereas more novel projects are a good candidate for untried 
innovative solutions. 

The Deloitte Access Economics report, together with Better Buying, Better Outcomes canvassed some ideas for encouraging 
innovation to the benefit of public sector clients. One element of doing so is to accept the potential for failure, either by 
quarantining a portion of funds for innovative projects, or to work collaboratively with the consultant to manage the risks in play. 

Clients who recognise the potential cost-saving benefits of innovation and seek them out, should be aware of this when 
developing their project documentation and delivery model. Again, early consultation with industry will lead to project briefs  
that better account for the needs of consulting firms. This will lead to healthier competition in the resulting bidding process,  
and greater collaboration throughout.

The extent to which innovation can be introduced into a project will 
be determined by the consultant’s review of the scope of works, 
risk management process, contract terms and conditions, and 
the delivery model. A scope with clearly defined parameters for 
innovation, as well as delivery models that share risk and support 
collaboration, is more likely to result in innovation. 
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PRINCIPLE 10:  REDUCING THE COST OF BIDDING FOR WORK 
Our industry frequently contends that bidding for work is expensive, often to the point of being prohibitive. While the tender 
phase of a project is important for clients to evaluate the range of project solutions on offer, and use competitive pressures 
to achieve the best value for money, the nature of bid processes could be improved to reduce the costs that are passed on to 
clients and ultimately the taxpayer. 

We would like to draw attention to previous Consult Australia reports19, which have cited the 1996 study by the Office of 
Building Asset and Building Policy in Victoria, which compiled some examples of bidding costs, including: 

   For a $320,000 public facility, one tender submission by an architectural consultant cost $9,000 to prepare. 102 tenders 
were submitted. If each tender cost the same amount, potentially $918,000 would have been spent on the preparation of 
submissions by tenderers and the total cost of tendering equated to almost 3 times the project value.

   For another public facility, the client found that tender bid prices were too high so made minor changes to the tender documents 
and re-tendered the projects. The client was effectively bid-shopping, but this required the tenderers to put in extra work.

   For a $5-6million project a consultant spent $100,000 to prepare a bid. The successful bid was awarded a contract worth 
$180,000, meaning that the consultant only received $80,000 for the project and the rest covered their tender costs. The 
unsuccessful tenderers did not recoup any costs. 

Consult Australia members have regularly reported that that these figures remain relevant today and are not by any means unusual. 

As well as the cost of the time spent putting a bid together, other expenses might include the cost of the intellectual property 
included, or the resources required to test any background information. Administrative hurdles (red-tape) are also fairly 
common through the tender process, as bidders are asked the same question multiple times through the different stages of a 
single tender, which can be costly to duplicate. 

Bid documentation is required to address the bidder’s compliance with a range of competencies, which may ultimately have 
little bearing in determining the final awarding of the contract. Meanwhile, some consultants report having been subject to 
tender processes that required them to “almost do the whole job” in the bid phase, but without the reward of a fee in return. 

Certain client behaviours further drive these expenses. For example, shortlisting has the potential to help save costs, but 
this purpose is defeated if too many bidders are shortlisted, as they continue to incur costs associated with their bid, which 
ultimately have to be met (e.g. recouped through other tenders for which they are successful). 

Consultants also report being asked questions that are completely irrelevant to the work at hand, as the client is using a tick-
box form approach to procurement. Other factors, such as the requirement for bids to be fully compliant, or undue complexity 
of the tender process, or lack of clarity surrounding project risk, also impact on the cost of tendering. 

Our industry recognises that the cost of bidding for work is the price of doing business, but we ask that clients respect and 
consider the cost imposed on businesses through their approaches. For example, not calling for bids on projects simply to 
make up numbers, when there’s already a preferred supplier, including at the second stage of a two-stage process. A ‘quick no’ 
is preferable to a slow one, which is especially true in our industry. 

Client recognition of the cost of tendering is at the core of any solution to this issue. Clients rely on a viable consulting industry, and 
short-term costs to the industry have a longer-term impact. By understanding the various costs that go into preparing a bid for work, 
clients can reduce the cost to industry by better focusing the questions they ask, and reducing duplication through the bid process. 

The selection process could also be structured to prevent keeping bids alive when they have no realistic prospect of success. 
Reimbursing unsuccessful bids in return for the use of (part or all of) their intellectual property should also be considered. 

While government clients rightly ask industry to demonstrate that they meet certain competencies, a centralised database or 
even a pre-qualification scheme would be preferable to bidders filling out the same forms on multiple occasions. In their report 
on public infrastructure, the Productivity Commission recognised that the bulk of bid content was comprised of this type of 
paperwork, rather than proposals relating to the project at hand, which could usefully differentiate the bidding firms20. 

Any move to reduce the need for this compliance activity represents a significant opportunity for government to save on the 
cost of bidding, while also supporting industry. 

The vast majority of tender documentation is not used to differentiate bidders, but to ask bidders to verify that they meet a 
range of competencies that might be relevant to the project at hand. This practice is a major driver behind the high cost of 
bidding for work, which could be reduced through streamlined compliance processes, which could take the form of a central 
register of competencies held by various firms and individuals, in line with pre-qualification requirements. 

19  See www.consultaustralia.com.au/Home/Advocacy 
20   Productivity Commission, Public Infrastructure, Inquiry Report No. 71, Canberra, 2014

CMP Submission 8



22Model Client Policy Proposal

PRINCIPLE 11:  BETTER DECISION MAKING 
One aspect of procurement often overlooked when policy makers consider areas for possible reform is the quality and nature of 
decision making. 

The type of decisions relating to the procurement of government infrastructure generally fit into a small number of categories: 

  Decisions around which project to undertake, 

  Decisions around project specifications, and 

  Decisions around selecting the winning bid(s) to work on the project. 

While the first of these decisions is generally beyond the scope a ‘model client’ policy, nevertheless we would like to take the 
opportunity to highlight the importance of independent advice to government based on expert opinion to optimise the quality of 
these decisions.

Consult Australia has welcomed the establishment of independent infrastructure bodies, that have been set up in some 
jurisdictions, to make recommendations regarding project prioritisation. 

In terms of decisions around project specifications, some important and competing considerations will determine which project 
the government agency responsible will select. 

As the system of infrastructure development currently operates, there is great focus placed on time and budget considerations. 
These are often used as indicators of project success by Cabinet, individual ministers, and the public service, and indeed are 
important factors in a project’s success. However, they should not be pursued at the expense of the project meeting its original 
aims. If a project fails to meet the original aims, it will not be a good use of taxpayers’ money, and will likely require costly 
upgrades at an earlier time than might otherwise have been required. 

Furthermore, the discussion around whether to focus on cost or value set out below, with regard to bid decisions, also applies 
to project specifications overall.  

Whole of life considerations  
Consideration of ‘whole of life’ factors is an important element that should be considered in any decisions around project 
specifications. Often, infrastructure is built to specifications without sufficient consideration of future demand and alternative 
uses (known as ‘future proofing’), meaning it reaches capacity, or the end of its useful life, earlier than might otherwise occur. 

In contrast to infrastructure procurement today, when the Sydney Harbour Bridge was opened in 1932 it had the capacity to 
allow every car in the state to drive it, simultaneously providing rail and tram access, with the capacity to also accommodate a 
future Northern Beaches Railway. 

In other instances, the ’whole of life‘ specifications may not refer to the capacity of infrastructure, but to the cost of operating, 
maintaining, and even decommissioning that infrastructure. It is important that such elements are factored into any decision 
making for the procurement of government infrastructure. 

The term ‘gold plating’ is a negative political and technical assessment that commonly refers to the notion of building 
infrastructure to a greater specification than is required, often in response to taking whole of life considerations too far and 
beyond simply achieving a better value outcome through appropriate future proofing. 

However, the charge of gold plating our infrastructure is more complicated than its proponents might suggest. Designing a 
project to a specification that allows for ’future proofing‘ may in some circumstances be regarded as gold plating an asset,  
and in other situations as a prudent move to save money and disruption over the whole life of that item of infrastructure. 

Innovation and relying on professional expertise are important aspects of this debate. In announcing a project, ministers often 
talk about innovation being involved in the final design, but the officials responsible for delivering that project are more likely to 
be concerned with overcoming risk related issues, reflecting a disconnect between the political decision makers and those on 
the ground in the public service responsible for delivering the project. 

This suggests that the whole concept of gold plating may be problematic due to an inability to distinguish the necessary from 
the unnecessary and to effectively communicate this publicly. 

Government agencies should be able to make the determination as to whether the additional value of an innovative solution, or 
a future proofed project design, is worth the additional cost and is appropriate for the project at hand, taking into account the 
cost of rectification or expansion at a later date. Some consultants however report that their clients ask for the best possible 
product when releasing their proposed scope, but without the willingness to pay for it. In other words, there is a desire for the 
highest standard product, but without the corresponding willingness to devote the appropriate resources to achieving it. 
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The concept of gold plating however may not even go as far as the question of innovation or best practice. Simply doing the job 
to an appropriate standard may be considered ‘gold plating’ by some commentators, especially when factoring in the whole of 
life considerations discussed above. 

We acknowledge that an increase in future proofing comes at an additional upfront cost. However, this in turn will have its own 
opportunity cost, in that it cannot be spent on other projects, or may lead to a project being rejected at the initial planning 
stage. Nevertheless, coming back later to upgrade existing infrastructure will invariably cost significantly more than if the 
project had been built to its optimal specification in the first instance. 

Ultimately, these competing considerations need to at least be considered by government, if not reconciled. Considering future 
use of an item of infrastructure, and whether it is worth constructing that infrastructure to a greater specification to save 
money over the long term is an important decision that must be made. 

We believe that ‘whole of life’ costs, which ensure appropriate consideration for future demand, later stage expansion, 
alternative uses, maintenance, operational and decommissioning costs, be a factor in the ‘model client’ policy. 

Procurement teams  
The composition and competency of a procurement team is a critical element in delivering on the expectations set by government 
policy and within organisations. Teams should have a mix of practical, legal and procurement experience. This ensures that 
procurement teams have the relevant skill set to cover the various tasks that they’ll face. We acknowledge that this does occur 
already amongst many government agencies, but it is still not universal, which it should be.  

Bid selection 
The third category of decision making mentioned above is the decision around which bidder to select, and the rationale for doing 
so. One of the major issues faced here is whether a government agency should prioritise cost or value in selecting the winning bid. 

Consult Australia has long advocated selecting best value bids, rather than simply the lowest cost. 

Selecting just the cheapest bid invariably takes a short-term approach to the planning and procurement of government 
infrastructure, and potentially creates risks where the lower priced bid has saved money by ignoring or being unaware of 
certain risks or other factors related to the project. Often, a cheaper bid will end up costing more than a rival bid that was more 
expensive at the initial stage, as variations are added to the project, which steadily increase its cost. 

From a client’s perspective, the public service should understand their projects and their associated risks, and have an idea of the 
amount that an optimal bid will be made at. In turn, they should ask questions of any bid that deviates too far from this amount. 

Bids that come in too low will likely have not accounted for some risks, and bids that come in too expensive may have a 
less efficient solution to managing those risks. While some clients already eliminate the cheapest bids from consideration, 
measuring bids against an optimal cost will support more informed decision making. 

Suggestions as to the process of finding the best value bid are also worth consideration. Consult Australia has long advocated 
for the use of a ‘two envelope’ system: separating price and non-price information, evaluating each bid according to their ability 
to perform the work, before then moving to price considerations for those bids with the ability to perform the required tasks. 

Consultants report an undue emphasis on price in tender selection rather than capacity to deliver, their experience, or value 
for money. Assessment criteria focuses too much on requiring detailed information on costings and hours budgeted, rather 
than a qualitative assessment of deliverables. Given that financial information is much easier to assess, this suggests either an 
unwillingness to set aside an appropriate amount of time and resources to assess the other elements, or a lack of confidence 
and experience to conduct the assessment competently.

In addition, consultants regularly report frustration at the lack of clarity around bid selection criteria. In Better Buying, Better 
Outcomes, our industry reported that clients weren’t always open or able to tell them about the framework for selection or the 
selection criteria, including the relative weighting of each item throughout the tender phase. 

On some occasions, they reported that the weightings changed after bids were submitted, which left some firms at a disadvantage. 

These issues have the potential to waste the time and resources putting together a bid that didn’t address the right issues, and 
or focused on less important aspects of the client’s decisions. 

Greater transparency around the selection criteria in the tender process is frequently requested as a means to ensure that 
firms only bid for work appropriate to them, and that they have proper awareness of what to address in their bids. 
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Tied-in with transparent selection criteria and weightings is the idea that unsuccessful bids should get honest and meaningful 
feedback. We acknowledge that this may create an additional administrative burden for agencies in the short term, but it has 
the potential to lead to savings over the longer term by improving accountability and probity, and in turn will drive improved 
decision making. 

One particular challenge is how public sector agencies address non-conforming bids (those that do not align with requirements). 
Too often non-conforming bids are excluded from a tender process automatically, even when their non-conformity raises an 
important issue(s) the client should address. In particular, some consultants have reported experiencing problems when bids 
were submitted through portals, which have no flexibility to accept a non-conforming bid. 

Where the public sector client provides an incomplete brief, consultants are challenged as to whether they should second guess 
what they actually wanted, or respond to the brief with any errors factored in. 

Clearly a better project outcome will eventuate when a non-conforming bid is considered that addresses the actual issue, but it 
does raise probity concerns towards other bidders who weren’t aware they could do this. 

Apart from improving the quality of project briefs, the solution to this issue lies in allowing bidders to challenge the assumptions in 
a brief where appropriate, and to address the associated probity concerns by adopting a policy making it clear that this is allowed. 

While the 2014 Scope for Improvement Report21 identified the automatic rejection of non-conforming bids as a source of rising 
costs and inefficiency, this practice also has the potential to bypass any quality control element of the tender process. Although 
some guidelines would be required, considering non-conforming bids under certain circumstances could allow for errors 
in the scope to be identified, or for more innovative solutions to come forward that might save clients’ money through the 
procurement process. 

21  Ashurst Australia, op. cit., p43 Page 31 of 36
22  Australian Procurement and Construction Council, Developing the Government Procurement Profession, www.apcc.gov.au, 2006, p3

PRINCIPLE 12:  ADDRESSING THE UNDERLYING CAUSES 
In our experience, there are significant underlining issues with government procurement that need addressing. If not addressed 
any changes to procurement policy will be limited in their ability to achieve positive reform. These issues need to be adopted to 
support the ‘Model Client’ Policy. 

Procurement skills  
As part of the trend towards government outsourcing over the last few decades, a critical and ongoing shortage of staff 
with the relevant skills in procurement at all levels of government has arisen. Where previously in-house engineers at the 
Public Works Department may have undertaken the project or done design work internally, now private sector providers are 
contracted to do that work. A natural consequence is that certain skills which existed within an agency are now less prevalent. 

An erosion in the skills base of the public sector means that the standard of procurement and value for money outcomes are 
reduced, while some responsibility for procurement has shifted to the contractors. This is demonstrated in our members’ 
ongoing concerns in relation to: 

  Poor quality tender and project scope documentation, 

  Poor risk management, and 

  Poor quality contractual terms and conditions and undue reliance on external legal advice.  

This issue is increasingly of concern to state and territory governments, and one that has generally been recognised. It is 
incumbent upon governments to take some responsibility for public sector procurement skills, as a small investment that could 
yield significant returns over the long term. 

The Australasian Procurement and Construction Council (APCC) as part of their guide, Developing the Government Procurement 
Professional acknowledge that: 

“Until now, procurement professionalism in Australia has not been clearly recognised or defined. Public procurement too 
often is undertaken without professional support which results in sub-optimal value for money decisions and unnecessary 
high prices being paid for goods and services.”22
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Consult Australia believes that a concerted, whole of government focus on procurement skills would benefit those agencies 
responsible for procuring consulting services. To this end, we have promoted the concept of a Centre for Procurement 
Excellence, tasked with skills training and development for public sector procurement professionals, and sharing best practice 
between agencies. This would include training for new procurement officers, as well as ongoing training for those already in 
procurement roles. 

The creation of this concept is not without precedent. Already, the United Kingdom Government has created a Commissioning 
Academy that has broadly the same mandate in terms of sharing best practice and improving procurement skills. Given the 
reluctance of government to create new agencies, a Centre for Procurement Excellence could easily sit within an existing 
agency established to support the development of infrastructure or procurement skills.

Public sector culture  
The culture in which procurement decisions are made is also a 
vital factor in project delivery. In our experience, the government 
agencies are very conservative in their approach to procurement. 
While at one level, this is appropriate for those guarding the public’s 
interests, including the appropriate spending of their taxes, it is also 
an approach that can be problematic when not properly applied. In 
particular, it is an inflexible approach, which fails to consider new 
opportunities to do things better. 

There is a common presumption within the public service that 
because something has ‘worked well’ in the past, that it will work 
well in the future. When suggesting procurement reform, one of our 
main challenges has been overcoming institutional inertia – asking 
agencies, and key procurement officials within them, to consider 
alternative approaches is met with indifference, unless there 
are obvious and significant project failures that can be used as 
justification for change. 

This approach inherently makes government slow to adapt to new ways of doing things. Clients who only ever procure 
infrastructure in a particular way will be unaware that they could have achieved better value for money doing things differently. 
Indeed, project success often occurs in spite of poor procurement, provided that project risks do not eventuate, which is a 
testament to the quality of the industry in Australia. 

In the course of the Better Buying, Better Outcomes study, a senior public servant offered the observation that, “in the public 
service, you’re rewarded for not stuffing up, rather than for getting it right.” 

This culture is driven by a series of accountability measures connected with our political system, placing the entire apparatus 
of government on the defensive. Generally, Consult Australia’s experience is that ministers and the senior leadership of public 
sector agencies purport to be committed to best practice procurement. 
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The challenge is that individual contract managers are generally the people responsible for managing the procurement 
practices around a specific project, and are also the people most acutely aware of the ramifications for them if things go 
wrong. This means that they have little incentive to try new things. Indeed, through the public sector culture they are actively 
discouraged from attempting newer and better ways of procuring infrastructure, and are given little in the way of protection to 
specifically encourage them to do so. 

The outcome of this culture is that opportunities for innovation and achieving better outcomes are lost, and approaches to risk 
and liability are reflexive rather than proactive. 

A better approach would re-focus relevant personnel towards achieving successful project outcomes, meaning greater 
engagement, collaboration, and transparency with industry. It also requires, at a senior level, providing support for officials 
doing things differently. This may be achieved through a whole of government approach to infrastructure planning and development. 

The suggestion has been made that procurement performance indicators should be used for agency CEOs and Department 
Secretaries to overcome the problem that many agency heads say the right things about procurement to industry, but are not 
backed up by the actions of individual project managers. 

This would ultimately serve to improve procurement by offering a significant incentive for agency heads to offer protection or 
encouragement to individual procurement managers to try new and better ways of doing things. 
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INTRODUCTION 
 
Poor Risk Allocation on WA Infrastructure Projects is unnecessarily costing the WA Government, 
Consultants & Subcontractors $Millions. This factsheet explains why there is a need to amend the WA 
Civil Liability Act and remove the ability to ‘contract out’ of Proportionate Liability. 

 
1. What is proportionate liability? 

 
Proportionate liability is where the liability of an entity (e.g. person or business) is limited to an 
amount reflecting the proportion of the damage or loss that a court considers ‘just’ when having 
regard to the extent of their responsibility. 
 
Current outdated WA Civil Liability legislation, in particular s4(A)1 of the Civil Liability Act 2002, 
allows for the disproportionate allocation of risk onto smaller consultants and subcontractors 
by ‘contracting out’ of proportionate liability. 
 

2. What is the issue with ‘contracting out’? 
 

Major infrastructure projects are costing more than they should because of the effect that 
‘contracting out’ of proportionate liability has in terms of increasing insurance costs and 
decreasing competition on government works. This has a particularly damaging impact on 
consultants and subcontractor’s ability to tender on works because of where they reside within 
the supply chain, the limited access to insurance products that will cover them for such 
disproportionate risk allocation, and the cost of such insurances (if available). 

Whilst WA government departments continue to ‘contract out’ of proportionate liability, because 
State based legislation allows it and the State Solicitors Office promotes it, States like Queensland 
have expressly prohibited this from occurring under their own Civil Liability legislation because 
of the previously mentioned effects. 

Consequently, many consultants and subcontractors simply do not tender on government works 
when such a provision is included in their contract. This in turn reduces competition and leads to 
the WA Government, and ultimately the taxpayer, unnecessarily paying higher prices. 

 

3. What is the cost of this unfair practice? 
 

The unfair practice of ‘contracting out’ of proportionate liability results in Government and 
Industry unnecessarily paying higher fees for professional and subcontractor services because of 
the following consequential effects: 
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o Reduced competition as evidenced by 69% of small firms responding to a recent 

survey that said they either have not, or would not, proceed with work if they were 
required to ‘contract out’ of proportionate liability;1 

o The additional insurance premiums required to cover the increased risk and liability 
that consultants and subcontractors must bear can be substantial. 

o Insurance premiums covering ‘contracting out’ are only likely to increase over time, 
especially if a major claim occurs where such a provision has been used; 

o Many smaller consultants and subcontractors remain unable to obtain insurance 
which covers ‘contracting out’ and are either knowingly or unknowingly proceeding 
with works uninsured; and 

o The consequential direct costs nationally of allowing entities to continue to contract 
out of proportionate liability are estimated to be as much as $644m over the four 
year forward estimates period. 

Western Australia is likely to incur a sizeable proportion of the estimated $644m2 in costs over 
the four year forward estimates as we remain one of only three states nationally (in addition to 
New South Wales and Tasmania) that continue to allow the ‘contracting out’ of proportionate 
liability. 

It is only a matter of time before these risks and costs crystallise for the WA Government because 
for every year the ability to contract out of proportionate liability persists the risk and potential 
costs to Government likewise increase. 

 

4. What is the solution? 
 

There is a very fast and effect way to fix this unnecessary risk and cost by: 

1. Removing reference to Part ‘1F’ (Proportionate Liability) from section 4A(1) of the 
Western Australia Civil Liability Act 2002; 

2. Expressly prohibiting the ‘contracting out’ of Part ‘1F’ (Proportionate Liability) within the 
WA Civil Liability Act 2002; and 

3. As a precursor to the above legislative changes, relevant Ministers of State should direct 
key state government departments to cease the use of this ‘contracting out’ of 
proportionate liability provision. 

 

 

 

                                                             
1 Consult Australia member survey - Proportionate Liability, May 2016. 
2 This is a conservative figure based on the findings of a 2011 Lateral Economics Report, adjusted for CPI to 
2014/15, and excludes those costs incurred should a claim against a professional indemnity insurance policy be 
made for a major project where proportionate liability does not apply. 
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5. Benefits? 
 
Significant cost savings, improved risk management and a more level playing field for consultants 
and subcontractors will result from making the suggested simple legislative changes to the WA 
Civil Liability Act 2002. 

Furthermore, the suggested changes will result in: 

1. Risk on projects being more appropriately evaluated, managed and mitigated in part due to 
consultants and subcontractors being properly covered by professional indemnity insurance 
to meet any liabilities that may arise; 

2. An increase in the number of consultants and subcontractors tendering on works, thereby 
resulting in better bottom line pricing for the WA Government and Taxpayer; and 

3. The cost of insurance premiums for consultants and subcontractors will reduce, thereby 
again resulting in better bottom line pricing for the WA Government and Taxpayer. 
 
 

SUMMARY 
 
By implementing the simple legislative solutions proposed within this paper, the WA Government will 
likely reap a sizeable portion of the estimated $644m in national savings available over the four year 
forward estimates period simply because we remain only one of three State’s that continue to allow 
such an unfair practice to occur. 
 
Substantial benefit will also likely flow on to consultants and subcontractors, in both financial and risk 
management terms, as they will no longer have to contend with unfair and disproportionate risk 
allocation when completing works within Western Australia. 

 

CONTACT 
 
Steve Coghlan 
WA State Manager 
Consult Australia 
M. 0404 831 627 
E. wa@consultaustralia.com.au 
W. www.consultaustralia.com.au 
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Executive Summary 

Key Findings:   

• Investments in public infrastructure account for a significant amount of economic 
activity in Australia, around $43 billion a year. A rising share (now 53% for 
engineering construction) is procured from the private sector, with almost 20% of 
this activity contributed by professional services, such as architects, engineers and 
surveyors. The value of professional services work for public infrastructure 
projects is estimated to be around $4.4 billion per year. 

• However, some elements of current government procurement policy and practice 
are inefficient, adding unnecessarily to the cost of infrastructure. This includes 
cases where government clients have unclear project objectives, select 
inappropriate project delivery models, fail to guarantee the accuracy of 
information in project briefs and manage risk inefficiently through contract 
clauses, such as by contracting out of proportionate liability. 

• In the bidding phase, firms respond to these practices in a number of ways. It is 
estimated that the total price impact of poor procurement practices is around 
5.4% of total revenue obtained by professional services firms in public 
infrastructure projects. This comprises of direct price increases of 3.6%; indirect 
price increases of 1.5% from reduced competition; and inefficient costs of bidding 
worth 0.3% of project prices. Firms also report that with improvements in 
procurement, they could reduce delays to projects and improve project quality by 
7%, respectively. 

• The total price impacts borne by government as a result of poor procurement 
practices are estimated at around $239 million per annum. In addition, it is 
estimated that better procurement can lower the costs of rectifying design errors 
in construction, an annual saving of around $87 million. 

• Assuming a five year phase in period, the net present value of these potential cost 
savings for government are estimated at $2.5 billion over the period to 2030. 
Using economy-wide Computable General Equilibrium (CGE) modelling, we find 
that better procurement can deliver around $5.1 billion in additional GDP 
between 2015 and 2030. 

• Following consultation with government on the extent and causes of these issues, 
this report identifies seven next steps to shift the direction of procurement. This 
includes establishing procurement teams with a mix of skills, reallocating 
resources to better focus on project objectives, removing contract clauses that do 
not stack up, and developing and applying limited liability guidelines. While 
verification of brief information and streamlining compliance processes will 
remove inefficient bid costs, governments should also evaluate and adapt 
procurement frameworks to encourage innovation. 
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Introduction 

Investments in public infrastructure account for a significant amount of economic activity in 
Australia, around $43 billion a year. A rising share (now 53%) is procured from the private 
sector. 

While much of this activity is traditional construction work, professional services now 
contribute almost 20% to the overall value of projects. This includes the involvement of 
architects, engineers, designers, surveyors, project managers, lawyers and technology 
specialists from the private sector. These firms have the expertise and capacity to innovate 
to ensure that high value outcomes are achieved from public infrastructure investments. 

However, there are some elements of current government procurement policy and practice 
that are inefficient, adding unnecessarily to the cost of infrastructure. This includes cases 
where government clients have unclear project objectives, select inappropriate project 
delivery models, fail to guarantee the accuracy of information in project briefs and use 
contract clauses to transfer responsibility for risks that firms are not best placed to manage. 

In the bidding phase, businesses respond to these practices in a number of ways, by 
charging additional price premiums, recouping bid costs, accepting uninsurable risks and 
reducing competition. This has significant economic impacts over the longer term, 
constraining economic activity through a higher cost of infrastructure. 

To better highlight the magnitude of these implications, Consult Australia commissioned 
Deloitte Access Economics to quantify the economic impacts of poor procurement 
practices, as it relates to professional services employed for public sector built environment 
projects. Here, the built environment includes all residential, commercial and public 
property, and supporting critical infrastructure such as utilities and transport facilities. 

The key findings of this report are summarised in turn below. 

Unclear project objectives 

In any public infrastructure project, clarity around project objectives is critical to ensure 
that it is carried out in a way that cost-effectively achieves those goals. However, primary 
data collected from Consult Australia members indicates that unclear project objectives are 
encountered by firms for 37% of public sector RFPs.   

Businesses frequently respond to the scope risk caused by unclear objectives by increasing 
prices or deciding not to bid. In particular, we estimate that unclear project objectives lead 
to higher prices, due to both direct premiums charged by firms and reduced competition, in 
12% and 9% of government tenders respectively. These direct price premiums are 
estimated to be in the order of 25% of project value, leading to a 2.9% increase in project 
prices overall.  

Unclear project objectives are the largest driver of direct price premiums identified in this 
study. 
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Contracting out of proportionate liability and other contract clauses 

Contracts with the private sector are an important tool for government to manage the risks 
involved in public infrastructure projects. However, in order to achieve efficient 
management of risk at lowest cost, consistent with best practice, contract clauses must 
ensure that risks are borne by the party to the contract that is best placed to manage them. 
As noted by Infrastructure Australia, this may involve various risks being retained by 
government, transferred to the private sector, or shared by the parties (2008:29). 

This report has considered the extent to which contracting is used by government to shift 
risk onto the private sector in procurement for built environment projects in circumstances 
where this risk allocation may not optimal, focusing on the clauses presented in Table i. 

Table i: Common contract clauses  

Clause Description 

Unlimited liability  

(52% of RFPs) 

Unlimited liability clauses ensure that the liability of professional services firms 
to the public sector client is not capped. As ‘unlimited’ professional indemnity 
insurance is not provided in any insurance policies taken out by firms, the 
private sector is unable to fully insure against risks under contracts with 
unlimited liability clauses. 

Specific insurance 
requirements 

(51% of RFPs) 

Specific insurance requirements may include liability cap specifications that are 
higher than the optimal level necessary for a project, explicit naming of public 
sector clients in professional indemnity insurance (which is not technically 
feasible) and reductions in excess thresholds, among other terms.  

Fitness for purpose 

(41% of RFPs) 

This clause requires professional services firms to guarantee that the services 
provided achieve the intended result, and assume liability irrespective of 
negligence or fault. Liabilities assumed under a fitness for purpose clause are 
uninsured under standard professional indemnity policies.  

Termination for 
convenience 

(36% of RFPs) 

This clause allows public sector clients to terminate the contract for 
professional services at any time, for any reason. It will sometimes be 
accompanied by subclauses that reduce its risks for suppliers. Nevertheless 
these clauses can create labour cost risks for suppliers. 

Expert standard of care 

(27% of RFPs) 

Expert standard of care clauses increase the liability of professional services 
firms beyond that required by common law and under statute – greater than 
care, skill and diligence as would be accepted by peer professional opinion as 
competent practice. These liabilities are also generally uninsurable under 
standard professional indemnity policies. 

Significant liquidated 
liabilities or abatement 
regimes  

(27% of RFPs) 

These clauses impose penalties on professional services firms at the occurrence 
of particular events, such as delays, without the need for consideration of the 
causes of the event.  

Contracting out of 
proportionate liability 

(26% of RFPs) 

This clause waives state level proportionate liability legislation, such that firms 
can be held liable for 100% of the damages from negligence claims made by 
public sector clients, even if they were responsible for as little as 1% of the loss. 

Novation provisions 

(26% of RFPs) 

This clause allows for substitution of one party for another party without 
changing the rights and obligations under the original contract. In the context 
of this report, novation provisions allow public sector clients to designate a 
third party with which professional services firms must deal with under the 
terms of the existing contract. Sometimes there are subclauses that reduce its 
risks for suppliers. 

Source: Business liaisons; AGS (2009); Consult Australia (2012); Planned Cover (2013) 
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The incidence of these clauses ranges from ¼ to ½ of RFPs. As shown in Chart i, we estimate 
that these clauses lead to higher priced proposals, reductions in competition and the 
implicit transfer of risks back to the government when firms proceed without adequate 
insurance.  For example, while the impact of greater liability from ‘contracting out’ is 
absorbed by firms in around 20% of RFPs, the clause does trigger a reduction in competition 
(2.3% of RFPs) and generate higher project prices through risk premiums (1.6% of RFPs). 

The premiums charged in response to these clauses also vary. For example, contracting out 
of proportionate liability and unlimited liability can increase project prices by around 0.1% 
and 0.2% respectively, when considering the additional premiums charged by insurers for 
extra cover. 

It is important to acknowledge that while these estimates of the current insurance costs of 
such clauses are relatively small, they do not represent the full long term cost of these 
clauses for the public infrastructure market. For example, the price impact of contracting 
out of proportionate liability is likely to be higher during hard insurance markets that are 
characterised by low supply and higher premiums, compared to soft insurance markets, 
where premiums are lower as a result of high supply.  

Further, the relatively immature market for providing insurance cover for ‘contracting out’ 
means that there is insufficient claims data at present to take into account the full impacts 
of shifting away from the proportionate liability regime. There are likely to be flow on 
effects of further price premiums and less competition in the future if governments fail to 
shift to an efficient risk management approach. 

This report also finds that delivery models play a role in contracting problems. Between 
3% and 19% of respondents reported the delivery model as a significant factor in the 
inclusion of the contract terms noted above. We estimate that the choice of delivery model 
accounts for around 22% of the price increases in public sector built environment projects 
caused by risk allocation and other contract terms.  
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Chart i: Business responses to onerous contract clauses 
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Skills of procurement managers 

This report finds opportunities for improvement in the skills of public sector procurement 
managers – over one third of firms identified skills issues in traditional procurement 
models, and almost two thirds of firms in relation to privately financed procurement 
models. 

Incentives for innovation 

This report finds that around 45% of professional services firms find public sector clients to 
be non-responsive to innovative suggestions during tender processes. Practices for early 
market sounding process, during the bidding process, or unsolicited proposals exist but 
could be more widespread both in being offered and being used. 

Bid costs and unverified brief information 

An analysis of the primary data collected for this study suggests that bid costs for 
professional services firms involved in public sector built environment projects range 
between 0.6% and 2.9% of total project value. This is consistent with previous studies. 

However, it is estimated that firms are required to undertake additional work in around 
34% of tenders to confirm the accuracy of information provided by the public sector in 
briefs – such as geotechnical information, environmental impacts and financial data. The 
average costs of this additional work were reported at around $41,800 per firm per 
proposal. 

Given that this work would ideally be undertaken once, by the public sector, inefficient 
costs per proposal are estimated at around 0.8% of total project value, using the average 
lifetime project value reported by firms. 

Economic impacts 

Overall, it is estimated that the total price impact of poor procurement practices is around 
5.4% of total revenue obtained by professional services firms in public sector built 
environment projects. This comprises of: 

 direct price increases of 3.6%; 

 indirect price increases of 1.5% from reduced competition; and 

 inefficient costs of bidding worth 0.3% of project prices. 

This can be considered as a breakdown of the potential 6% reduction in project costs that 
firms report they can achieve through better procurement practices.  

In addition, there are the improvements in quality and reduction in delays that firms will be 
able to achieve if these issues are addressed.  

Potential cost savings from transforming procurement 

Assuming that changes to procurement practices could be phased in over a five year period, 
the associated cost savings are presented in Table ii. 
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Table ii: Potential cost savings from transforming procurement practices  
($m, real $2014), 2015 – 2019 

Input type 2015 2016 2017 2018 2019 

Cost savings from reduced price impacts 
in professional service contracts 

 48   96   143   191   239  

Cost savings from reduced design error 
costs in construction 

 17   35   52   70   87  

Total cost savings  65   131   196   261   326  

Source: Deloitte Access Economics 

These cost estimates are based on the value of building and engineering construction work 
done for the public sector in 2013, of around $43 billion (ABS, 2014a & 2014b). In terms of 
engineering construction, around 53% of this work was undertaken by the private sector 
(ABS, 2014b). Assuming that a similar rate of procurement from the private sector could be 
applied to the total level of public sector building work, we estimate that around $23 billion 
of work was procured from the private sector for public built environment projects in 2013.  

The value of professional services revenue from these projects is thus estimated at around 
$4.4 billion, based on the average contribution of 19% reported by firms in this study, and 
updating to 2014 prices using the Consumer Price Index. This implies that the revenue 
attributable to construction of public infrastructure was around $18.7 billion. This 
breakdown is illustrated in Chart ii. 

Chart ii: Assumed breakdown of the value of building and construction work done for the 
public sector in 2013 ($bn, real $2014) 

 
Source: ABS (2014a); ABS (2014b); data reported by Consult Australia members; Deloitte Access Economics 
assumptions 

Accordingly, the total price impacts associated with poor procurement practices can be 
valued at around $239 million per annum. This comprises of around $161 million in direct 
price premiums, $67 million as a result of lower competition, and inefficient bid costs of 
$11 million. 

In addition, the quality improvements associated with better procurement of professional 
services have the potential to reduce the costs incurred during construction to rectify 
design errors.  
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Assuming that the average direct design error costs in Australian construction and 
engineering projects of 6.85% (Lopez and Love, 2012) can be reduced by 7%, more efficient 
procurement can also deliver reductions in the cost of constructing public infrastructure by 
0.47%. This cost saving is estimated at around $87 million per annum, in 2014 prices. 

The dividend of transforming procurement practices is significant  

To understand the broader impacts of procurement practices on our businesses and 
economy, we use economy-wide Computable General Equilibrium (CGE) modelling to 
understand the impacts on GDP and employment. What we find is that while the dividend 
of transforming procurement practices is modest in annual terms, the benefits accumulate 
significantly over the long term, worth: 

 around $2.5 billion in cost savings for government between 2015 and 2030; and 

 around $5.1 billion in additional GDP between 2015 and 2030. 

The profile of these GDP impacts is illustrated in Chart iii.  

It is evident that the majority of the increases are achieved over the five year phase-in 
period, with smaller annual increases in additional GDP experienced out to 2030 due to 
continued benefits of the higher return on capital. 

Chart iii: Impact of the potential cost savings on GDP ($m, real $2014), 2015 – 2030 

 
Source: Deloitte Access Economics 

A state-by-state breakdown of these additional GDP benefits is presented in Table iii. 
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Table iii: State breakdown of GDP impacts ($m, real $2014), 2015 – 2030 

Increase in GSP  
($m, real $2014) 

NPV 2015 2019 2030 

ACT                  240                  4                26                38  

NSW              1,386                24              152              222  

NT                  100                  2                11                16  

QLD              1,379                24              151              221  

SA                  333                  6                36                53  

TAS                  113                  2                12                18  

VIC              1,015                17              111              162  

WA                  565                10                62                90  

Total Australia  5,133   88   562   822  

Source: Deloitte Access Economics 

Overview of procurement policy and practice 

Achieving these economic benefits requires consideration of government perspectives on 
the extent and causes of the issues raised by industry, taking into account the variations in 
procurement policy and practice across jurisdictions and departments. 

The core objective of procurement policies across the Australian public sector is to achieve 
value for money. However, as shown in Figure i, the process of determining the optimal 
value for money solution through procurement is a careful balancing act. Rather than 
simply pursuing the lowest cost offering, government agencies must consider a range of 
factors in order to select the industry offering that best meets end user requirements. 
Managing this complex decision process efficiently requires a significant level of expertise. 

Figure i: Factors to be considered in procuring value for money services 

 

In addition, each jurisdiction of Australia has its own procurement policy and processes.  
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While there are similar policy structures across the states and territories, such as 
designation of responsibility for building and construction procurement policy to a specific 
agency and some centralisation of procurement management, there are differences in 
mechanics and implementation, such as agency culture and the existence of industry 
arrangements such as panels and prequalification schemes.  

Government perspectives on areas for improvement 

To provide further insight on the extent and underlying causes of the issues raised by 
industry, Deloitte Access Economics consulted with four government representatives 
holding different procurement-related positions within New South Wales, South Australia, 
Victoria and Western Australia.  

While government representatives consider that the procurement arrangements in 
Australia are broadly effective in achieving value for money outcomes, it is acknowledged 
that improvements can be made. 

Some of the drivers of unclear project objectives that were identified by government 
include difficulty of planning prior to cabinet approval, distinctions between end users and 
stakeholders for different infrastructure types and cultural differences between agencies in 
their approach to industry engagement.  

In relation to contracting, government has expressed a willingness to pay for the transfer of 
risk to the private sector. However, it was acknowledged that government is uninformed 
about the costs incurred, particularly as they are often hidden by the competitive market. 
Inclusion of contract clauses is driven by legal advice, rather than economic assessments, 
and it was considered that the practical benefits of a standard approach offset the benefits 
of flexibility. However, this may not appropriately take into account the implications of 
shifting risks to the private sector which they may not be best placed to manage. 

Next steps 

This report highlights seven next steps to increase procurement efficiency, as summarised 
in the box below. While it will take time to implement these changes, this report 
demonstrates that the efforts should result in economic benefits. Above this, we note that 
achieving meaningful changes in a complex area such as procurement policy is unlikely to 
be delivered by any single action. It is a strategically significant area of government activity 
that needs more holistic consideration and cultural change to support that. 

(1) Set up procurement teams with practical, legal, insurance and 
procurement experience: given the mixture of expertise required to undertake 
a successful procurement, governments should consider restructuring 
procurement teams to encourage the key players to work collaboratively. 
Together, legal experts that understand contracting, insurance specialists, 
practitioners with project experience and procurement experts can evaluate 
value for money and appropriately tailor procurement processes, contracts 
and delivery models to the objectives of a project. 
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(2) Reallocate procurement resources towards specification of project 
objectives: procurement policy should place a stronger focus on identifying the 
needs of public infrastructure end users, re-testing business case objectives in 
the procurement environment and taking advantage of opportunities to 
engage with industry in project scoping where appropriate. Without agreeing 
and documenting project objectives clearly, time spent on contracting will be 
less effective. 

(3) Remove contract clauses that do not stack up: while this report has 
highlighted the costs of contracting out of proportionate liability and imposing 
expert standard of care on industry, these need to be evaluated with reference 
to the benefits of management of risk by industry, through a cost-benefit 
analysis. Where terms fail to meet a cost-benefit analysis, they should be 
removed from contracts unless justified by the specific circumstances of a 
particular project. This requires government to identify whether it intends to 
use clauses to cover their losses, or to actively mitigate risks.   

(4) Develop and apply limited liability guidelines: while Professional Standards 
Schemes are one mechanism to achieve limitation of liability, these are 
challenging to implement and not viable for all professions. To enable a 
broader approach for efficient risk management, governments should develop 
and apply limited liability guidelines to assist agencies with ensuring that 
liability clauses do not add unnecessarily to project costs. Such guidelines 
should simplify the process of setting liability caps, while taking into account 
variations in market practice, project size, risk and the size of the supplier. 

(5) Verification of brief information: it is more efficient for government to 
undertake the necessary work to verify the accuracy of information provided in 
a request for tender, rather than transferring the costs of that work to all 
bidders, creating duplication. Purchasing agencies should actively seek to 
minimise this burden. 

(6) Streamline compliance processes: governments can also reduce bid costs 
for public infrastructure projects to more efficient levels by streamlining 
compliance requirements, particularly where the information provided by 
firms is rarely a differentiating feature of the successful tenderer. Options 
include development of standard form agreements for firms, or submission of 
compliance documentation as part of pre-qualification schemes.  

(7) Evaluate and adapt procurement frameworks to encourage innovation: 
continuing to evaluate and adapt procurement frameworks with reference to 
changes in market offerings will help to maximise innovation in public 
infrastructure projects. Going forward, the public sector should be open to 
new delivery models, early market sounding options and continue to provide 
opportunities for unsolicited proposals.  

 
 
 

CMP Submission 8



Economic benefits of better procurement practices 
 

1 Deloitte Access Economics 

1 Introduction 
Professional services firms make a significant contribution to the development of public 
infrastructure in Australia. When procuring major projects, such as roads, bridges, public 
transport or water facilities, government departments and agencies frequently engage the 
services of architects, engineers, designers, surveyors, project managers, lawyers and 
technology specialists from the private sector. These firms have the expertise and capacity 
to innovate to ensure that high value outcomes are achieved from public infrastructure 
investments. 

However, there are some elements of current government procurement policy and practice 
that are inefficient, adding unnecessarily to the cost of infrastructure. This includes cases 
where government clients have unclear project objectives, select inappropriate project 
delivery models, fail to guarantee the accuracy of information in project briefs and pass on 
uncontrollable risks through contract clauses.  

In the bidding phase, businesses respond to these practices in a number of ways, by 
charging additional price premiums, recouping bid costs, accepting uninsurable risks and 
reducing competition. This has economic impacts in the form of higher prices, project 
delays and lower quality infrastructure, which in turn, flow through to the supply side of the 
broader economy, constraining employment and GDP through a lower rate of return on 
capital.  

There are also longer term impacts of procurement decisions for public infrastructure. The 
costs of businesses choosing to absorb the costs of poor procurement can add up, 
impacting the longer term viability of the industry with unnecessary reduction in 
competition. Government procurement policies recognise the importance of fostering 
competition over the long term, while also seeking to achieve value for money on a project-
by-project basis. 

These issues are well documented in a number of previous reports and analyses. To better 
highlight the magnitude of these implications, Consult Australia commissioned Deloitte 
Access Economics to quantify and model the economic benefits of better procurement 
practices, as it relates to professional services employed for public sector built environment 
projects.  

1.1 Outline of this report 

This report approaches the task of quantifying the economic benefits of better 
procurement practices in four stages.  

First, it considers the evidence for eight different aspects of poor procurement policy. It 
then produces estimates of the net costs to society of these practices, based on an analysis 
of business responses. Computable General Equilibrium (CGE) modelling is then used to 
estimate the economic outcomes that would be achieved if these supply-side costs were 
reduced over time.  
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The report concludes by considering government perspectives on these issues and 
identifies practical next steps to reduce the cost of infrastructure and increase productivity. 

The structure of the report is as follows: 

 Chapter 2 summarises the evidence of poor procurement practices in public sector built 
environment projects, as they are encountered by professional services firms. This 
section covers eight aspects of procurement, highlighting opportunities for 
improvement – clarity around project objectives, verification of brief information, skills 
of procurement managers, incentives for innovation, risk allocation, use of contract 
terms, bid costs and choice of delivery model. 

 Chapter 3 analyses the economic costs that result from these poor practices. This 
encompasses price impacts, which manifest through premiums, recoupment of bid 
costs and reduced competition.  Other impacts, such as public exposure to risk, project 
delays and lower quality deliverables are also considered. 

 Chapter 4 investigates how the potential cost savings from changes in procurement can 
impact on macroeconomic outcomes, such as employment and GDP. To model these 
broader economic impacts we have used our in-house Deloitte Access Economics 
Regional General Equilibrium Model (DAE-RGEM), a Computable General Equilibrium 
(CGE) model that represents the dynamic relationship between economy agents.   

 Chapter 5 outlines practical next steps to transform procurement practices and deliver 
benefits for the economy as a whole. These are informed by a review of the key 
objectives of procurement, the variations in policy and practice across jurisdictions, and 
recognition of public sector perspectives on the extent and causes of the issues raised 
by industry. 

Figure 1.1: Report structure 

 

CMP Submission 8

CHAPTER 2 

SUMMARY OF PUBLIC 

SECTOR PROCUREMENT 
PRACTICES 

- Clarity of project 
objectives 

- Verification of brief 
information 

- Skills of procurement 
managers 

- Incentives for innovation 
- Risk, insurance and 

proportionate liability 
- Other contract clauses 
- Bid costs 
- Delivery models 

ECONOMIC BENEFITS OF BETTER 
PROCUREMENT PRACTICES 

CHAPTER 5 

TRANSFORMING 

PROCUREMENT POLICY 

Policy background: 
- Key objectives of 

procurement policy 
- Where procurement policy 

is made 

Government perspectives: 
- Project objectives 
- Contracting 

Next steps 

Timeframes for 
implementation 



Economic benefits of better procurement practices 
 

3 Deloitte Access Economics 

1.2 Approach 

To develop the evidence base for this report, the following five stage approach was 
undertaken: 

 Literature review – to identify the key issues in public sector procurement, a literature 
review was undertaken with a primary focus on previous studies in the Australian 
context. The challenges within public sector procurement are well documented, with 
work undertaken from the perspective of academics, consultants, other businesses and 
government. At the same time, some gaps in the research were identified, particularly 
in that there has not been a single systematic review of the costs of various poor 
procurement practices in Australia. This evidence base in this report seeks to address 
this. 

 Workshop with industry leaders – in May 2014, eight senior industry leaders, 
representing some of Consult Australia’s member firms (with total employment of 
32,683 full time equivalent workers), participated in a workshop at Deloitte’s Sydney 
office. The workshop discussion centred on the key issues faced by firms in public 
sector procurement, and the nature of their responses. This was a valuable exercise as 
it gave firms an opportunity to challenge each other’s assumptions regarding the 
nature of the issues, business responses and costs.  

 Business liaison – both prior to and following the workshop, a number of business 
liaisons were undertaken to ascertain more detailed evidence from member firms and 
stakeholders in the insurance sector. These one-on-one interviews helped to clarify 
important nuances and understand the deeper causes of problems and business 
behaviours. 

 Primary data gathering – two surveys were developed to collect primary evidence from 
Consult Australia’s member firms. This included a survey of state branch managers of 
large firms, and a national level survey for small and medium sized businesses. The 
surveys were fielded from 18 June – 25 June 2014. In total, 55 responses were received. 

 Government consultation – in order to better understand the extent of the issues 
raised by industry and the different arrangements used across Australia, Deloitte 
Access Economics consulted with four government representatives holding different 
procurement-related positions within New South Wales, South Australia, Victoria and 
Western Australia. These discussions highlighted some of the best practice features of 
public sector procurement and identified win-win opportunities to realise mutual gains 
for government, business and the broader community. 

Figure 1.2: Developing the evidence base 
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1.3 Procurement for public sector infrastructure 

While some of the procurement practices discussed in this paper may also be of relevance 
in other areas, the scope of this report is limited to the procurement of professional 
services for public sector built environment projects. 

The built environment encompasses all man-made physical structures that accommodate 
the needs of society. This includes residential, commercial and public property, and 
supporting critical infrastructure such as utilities and transport facilities. In 2013, the public 
sector building and construction work done was valued at $43 billion, 75% of which related 
to engineering construction. This captures physical infrastructure projects, as opposed to 
residential and non-residential building activity (ABS, 2014). 

Focusing on public sector engineering construction, $16.8 billion worth of work was 
procured from the private sector in 2013, 53% of total activity (Chart 1.1).  

Chart 1.1: Breakdown of public sector engineering construction work (2013, $bn) 

 
Source: ABS (2014) Cat. 8762.0 Engineering Construction Activity 

Note: this data presents a lower bound estimate of the value of work procured by the public sector, as some 
Public Private Partnerships (PPPs) are classified as work for the private sector, even though the government may 
be the ultimate owner of the asset in the long term. 

Furthermore, government procurement of private sector services for infrastructure 
projects has grown over time. As illustrated in Chart 1.2, share of activity procured from the 
private sector has also grown, from 32% in 1987 to 53% in 2013. 
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Chart 1.2: Value of engineering construction work done for public sector 
(1987 – 2013, $bn – chain volume measures) 

 
Source: ABS (2014) - Cat. 8762.0 Engineering Construction Activity 

Note: Values presented are measured in chain volume measures. This means that the changes from year to year 
reflect volume changes only, not changes in price. 

Overall, the implications of this transition are that government will naturally seek to pass on 
more issues of uncertainty to the private sector. It is recognised that some level of transfer 
of risk from the public to the private sector will be optimal, to the extent that risks are 
borne by the party that is best able to manage them. Accordingly, this report seeks to 
quantify the net costs incurred by the taxpayer, as a result of poor procurement practices, 
rather than costs transferred. 

Assuming that the private sector share of residential and non-residential building activity 
done is around 53%, the same for engineering construction, we estimate that the total pool 
of private sector building and construction work undertaken in 2013 for the public sector 
was around $23 billion in 2014 prices. 

Professional services firms reported that, on average, the services they provide for public 
sector built environment projects accounts for 19% of total project value. This implies that 
professional services earned around $4.4 billion in revenue from public building and 
construction projects. 

When interpreting this data, it should be acknowledged that the contracting arrangements 
for infrastructure projects can be particularly complex compared to other areas of 
government procurement. The box on the following page provides some background 
information in this regard. 
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Contracting in the built environment sector – it’s complicated 

Given the significant, long term investments associated with public 
infrastructure development, procurement of professional services from the 
private sector is just one component of a range of intertwined contractual 
arrangements between multiple parties. 

The nature of these relationships will depend on the delivery model selected 
for the project. While these are discussed in more detail later in this report, 
this can range from direct engagement of professional service firms by the 
government, to indirect engagement through a government appointed 
developer that is also responsible for the construction, subsequent to the 
design phase. Alternatively, government, professional services firms, 
constructors and operators of infrastructure may form an alliance structure or 
partnership.  

The contractual arrangements to which professional services firms are 
committed will therefore vary on a project-by-project basis. Accordingly, the 
full contribution of professional services firms towards public infrastructure 
projects may not be fully captured in the data presented in Chart 1.1.  

Nevertheless, the remaining 80% of work procured from the private sector highlights the 
broader flow on effects of inefficient procurement practices on the economy. Government 
make large investments into public infrastructure because they deliver essential services to 
society over the long term. When appropriately targeted, public infrastructure can drive 
improvements in economic welfare through increased productivity, greater competition 
and better quality of life for individuals (Productivity Commission 2014:50). Globally, it is 
estimated that strategic infrastructure projects have the potential to deliver economic 
returns of between 5% and 25% (World Economic Forum 2012:2). 

Accordingly, a focus on achieving value for money from work procured from the private 
sector is a key objective. This takes into account issues of risk management during project 
delivery, but also requires consideration of incentives for innovation.  
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2 Summary of public sector 
procurement practices 
This report summarises public sector procurement practices into eight key areas, as 
illustrated in Figure 2.1 below. 

Figure 2.1: Eight areas of public sector procurement 

 

Where issues arise within a particular area, the behavioural changes undertaken by firms in 
response can have negative economic impacts. While this typology of procurement into 
eight areas is useful to assess the issues in isolation, it is also the case that where poor 
practices occur in more than one area, there is a cumulative impact of dragging resources 
into public sector procurement, and away from other parts of the economy.  

This chapter provides evidence on these opportunities for improvement, as they relate to 
public sector procurement of professional services for built environment projects.  
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2.1 Clarity of project objectives 

Key Points: 

• Unclear project objectives are encountered by firms for 37% of RFPs. 

• This has led to higher prices in around 12% of projects due to direct 
premiums charged by firms in response. 

• Unclear project objectives also lead to reduced competition in around 9% 
of public sector infrastructure projects. 

In any public infrastructure project, clarity around project objectives is critical to ensure 
that it is carried out in a way that cost-effectively achieves those goals. As the purchaser of 
professional services, responsibility for clearly defining the purpose of a project lies with 
government departments and agencies during the initial planning and specification stage 
(Royal Academy of Engineering, 2014:5). It is difficult to conceive how a public 
infrastructure project can be successful when the aims of the project are not identified by 
government and consistently conveyed to the private sector from the outset. 

Nevertheless, professional services firms claim to have frequently encountered requests for 
proposal (RFPs) from public sector clients with unclear project objectives over the last 12 
months. This encompasses tenders which have insufficient detail on both the requirements 
and need for the project. 

Specifically, primary data collected from Consult Australia members indicates that unclear 
project objectives are encountered by firms for 37% of RFPs.  

This finding is similar to the evidence from a 2008 survey by Blake Dawson, where 32% of 
respondents identified inadequate definition of project objectives as a main cause of poor 
scoping in Australian construction and infrastructure projects. 

Firms can respond to unclear project objectives in a variety of ways, including increasing bid 
prices to cover project risks, deciding not to bid and reducing competitive tension, or 
submitting proposals that do not conform to the specifications of the project brief. 

Around a fifth of firms (20%) do not take any specific action. However, as shown in Chart 
2.1, a common business response (31%) is to increase the price of the bid. Furthermore, 
firms have also responded by withdrawing from the bidding process (25%) or submitting a 
non-conforming bid (24%). 
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Chart 2.1: Business responses to unclear project objectives  

 

Based on these results, we estimate that 12% of government tenders for professional 
services in the built environment sector have higher prices due to direct premiums charged 
by firms, as a result of unclear project objectives.  

In addition, unclear project objectives lead to reduced competition in 9% of public sector 
RFPs. This is a significant issue. For instance, the data collected indicates that on average, 
firms choose not to pursue 17% of their opportunities to bid for public sector projects. 
While this reflects a number of business reasons, it is evident that unclear project 
objectives are a contributing factor to over half of firm’s decisions not to bid.  

2.2 Verification of brief information 

Key Points: 

• Firms are required to undertake additional work to verify the accuracy of 
information in around 34% public sector tenders. 

• The costs of this additional work are estimated at around $41,800 per firm 
per bid. 

Another issue identified by professional services firms in public sector procurement for built 
environment projects is potential unwillingness of government clients to verify the accuracy 
of information provided in the project brief. Examples include geotechnical information, 
environment information or financial information. This places a burden on prospective 
bidders.  

Again, this is not a new concern. In a 2006 survey undertaken by Blake Dawson Waldron, it 
was found that inadequate site information in market request phase restricted the quality 
and pricing of bids for around 20% of construction and infrastructure projects (2006:17).  
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Based on the primary data collected for this report, professional services firms are required 
to undertake additional work for 34% of public sector tenders, to verify the information 
provided in the brief. Furthermore, the average costs of this additional work were reported 
at around $41,800 per firm per proposal.  

With multiple bidders undertaking verification work for the same projects, public sector 
clients are driving duplication and adding to overall project costs. To the extent that the 
costs of this additional work are greater than the costs to government in providing a 
guarantee, this practice is inefficient. This has been acknowledged by the Productivity 
Commission, which recommends that by undertaking site investigations and passing better 
information on to bidders, the public sector can avoid duplication and reduce project prices 
(PC 2014:479-480). 

Many respondents agreed that provision of geotechnical information, Environmental 
Impact Statements or relevant public sector financial data as part of RFPs would improve 
the efficiency of bidding processes or the quality of proposals (see Chart 2.2). 

Chart 2.2: Types of information which would improve the efficiency of bidding processes 
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2.3 Skills of procurement managers 

Key Points: 

• There are substantial opportunities for improvement in the skills of public 
sector procurement managers, despite widespread recognition of the 
issue in the literature. 

• Skills shortages are identified by over one third of firms in relation to 
traditional procurement models, and almost two thirds of firms in relation 
to privately financed procurement models. 

There is an inherent link between the quality of public sector procurement practices and 
the extent to which procurement managers are appropriately qualified to administer 
dealings with the private sector. 

Over the last few years, a number of studies have identified the inexperience of 
procurement managers in the public sector as a causal factor of poor project scoping, 
documentation and disputes.  

For example: 

 the absence of a qualified, client appointed design manager to oversee projects from 
initiation to completion was identified as one of ten core issues contributing to poor 
design and documentation in an analysis released by Engineers Australia (2005); 

 the lack of experienced and sufficiently competent personnel was highlighted as the 
biggest contributor to inadequate scoping in Australian construction and infrastructure 
projects in a survey undertaken by Blake Dawson (2008:14); 

 educational and behavioural adaptations of individuals within the people system, such 
as poor communication, management, skills, experience and personality traits, have 
been identified as a key causal factor contributing to disputes in construction projects 
(Cooperative Research Centre for Construction Innovation 2009:14); and 

 improvements in the skill base of public procurers can reduce infrastructure costs, if 
accompanied by a simultaneous focus on taking the time necessary to scope projects 
before going to market (Productivity Commission 2014:439,491). 

The primary data collected for this analysis presents a mixed outlook on the skill levels of 
procurement managers in the public sector. As shown in Chart 2.3, government managers 
are rated as skilled by 61% of firms in relation to traditional procurement models such as 
D&Cs, and less than 40% of firms for private financing procurement models, generally used 
for larger and more complex projects.  
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Chart 2.3: Ratings on the skills of public sector procurement managers 

 

This suggests that substantial opportunities for improvement remain, with over one third of 
firms identifying skills shortages in relation to the public sector management of traditional 
procurement, and almost two thirds of firms in relation to private financing procurement 
models.  

In order to address these concerns, government agencies should consider a mix of 
initiatives that build the technical skills necessary to understand specific details of project 
design, as well as the capability necessary to manage tender processes efficiently. 

2.4 Incentives for innovation  

Key Points:  

• 45% of professional services firms find public sector clients to be non-
responsive to innovative suggestions during tender processes. 

• Meanwhile, around one in six firms find the government to be non-
responsive to innovation during the course of a project. 

• Firms interact with public sector clients for just under 50% of tenders.  

• Only 9% of firms have actively participated in the unsolicited proposals 
process. 

In order to capture the full value for money offered by professional service firms in relation 
to built environment projects, it is necessary to ensure that procurement processes do not 
place unnecessary constraints on the opportunities and incentives for innovation. 
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As illustrated in Chart 2.4, only 40% professional services firms bidding for built 
environment sector projects consider public sector clients to be very or somewhat 
responsive to innovative suggestions during the RFP process. In contrast, almost half of the 
industry has found public sector clients to unwilling to take innovative suggestions on 
board. 

Chart 2.4: Responsiveness of public sector clients to innovative suggestions made by firms 

 

Firms suggest that government is more responsive to innovative ideas once a project has 
commenced, however, around one in six firms consider that opportunities for greater 
innovation remain.  

Some of the common drivers of non-responsive behaviours cited by firms are listed in Chart 
2.5 below. Unsurprisingly, the most prominent drivers appear to be probity issues and the 
influence of the procurement delivery model. 

Chart 2.5: Main drivers of non-responsiveness of the public sector to innovation 
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One method that the public sector can use to promote opportunities for innovation is to 
interact with firms, either as an early market sounding process or during the bidding 
process. The data collected for this report suggests that these interactions take place for 
just below half of all tenders for professional services in built environment projects. 

Furthermore, each state and territory jurisdiction in Australia provides opportunities for the 
private sector to make unsolicited proposals outside of standard tender processes. These 
mechanisms are designed to promote innovation and often require proposals to be unique, 
to justify negotiation with government outside of a competitive market.  

The primary data collected in this survey finds that while over half of firms have considered 
submitting unsolicited proposals to government, only 9% of firms have actively participated 
in the processes (see Chart 2.6). 

Chart 2.6: Consideration of unsolicited proposal processes 

 

Overall, this evidence suggests that while private sector professional services firms have 
reasonable opportunities to make innovative proposals to government, there is scope to 
improve the responsiveness of the public sector during the RFP process, through greater 
interactions with firms prior to the commencement of projects. 
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2.5 Risk, insurance & proportionate liability 

Key Points:  

• Around 26% of firms were required to ‘contract out’ of proportionate 
liability in public built environment projects over the last 12 months. 

• This clause has triggered a reduction in competition for 2.3% of tenders, 
and has generated higher project prices through direct risk premiums in 
1.6% of tenders. 

• Almost half of respondents (44%) report that they do not currently hold 
insurance cover for contracting out of proportionate liability. 

Best practice risk allocation prescribes that responsibility for risk should be allocated to the 
party that is best able to manage that risk. For example, Abrahamson (1983) proposed that 
“a party to a contract should bear a risk where: 

 the risk is within the party’s control; 

 the party can transfer the risk, e.g. through insurance, and it is most economically 
beneficial to deal with the risk in this fashion; 

 the preponderant economic benefit in controlling the risk lies with party in question; 

 to place the risk upon the party in question is in the interests of efficiency, including 
planning, incentive and innovation; 

 if the risk eventuates, the loss falls on that party in the first instance and it is not 
practicable, or there is no reason under the above principles to cause expense and 
uncertainty by attempting to transfer the loss to another” (in NPWC/NBCC Joint 
Working Party, 1990:6). 

While discretion is required when applying these principles (Allens Arthur Robinson 2003; 
Molino Cahill Lawyers 2013), the core notion of efficient risk management is well 
established in the Australian context. For example, the Commonwealth Procurement Rules 
(Department of Finance, 2008) prescribe that “as a general principle, risks should be borne 
by the party best placed to manage them”.  

Nevertheless there is evidence that, in practice, government clients are involved in shifting 
risk onto the private sector in procurement for built environment projects even in 
circumstances where this risk allocation is not optimal. 

This issue arises frequently in relation to distribution of liability. In particular, government 
departments and agencies commonly require professional service firms to ‘contract out’ of 
proportionate liability legislation, despite the fact that this was introduced to address the 
policy problem of rising liability insurance costs (AGS, 2013). 

Prior to the early 2000s, firms were subject to the doctrine of joint and several liability, 
which meant that an injured party could recover its entire loss from any single concurrent 
wrongdoer in a negligence claim. In response to rising liability insurance costs, 
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proportionate liability legislation was put in place to revise this arrangement and limit the 
liability of any ‘wrongdoer’ to the share of the loss for which they are responsible.  

However, governments in most jurisdictions (apart from Queensland) have taken 
advantage of provisions to ‘contract out’ of proportionate liability, such that professional 
services firms can be held liable for 100% of damages claimed by public sector clients, even 
if they were responsible for as little as 1% of the loss. This limits the effectiveness of the 
legislation in achieving its original objectives – to support efficient management of risk and 
affordability of insurance. 

The cost implications of contracting out of proportionate liability have been recognised. For 
instance, Lateral Economics estimated that the benefits from a prohibition on contracting 
out of proportionate liability ranged between $11 million and $151 million per year (2011). 
Furthermore, in 2013 the Standing Council on Law and Justice (SCLJ) released draft model 
proportionate liability model provisions which prohibit contracting out, except in certain 
circumstances involving indemnities (2013a). While ministers agreed to consider 
introducing these provisions in October 2013, the extent of progress to date is uncertain 
(SCLJ, 2013b). 

According to the primary data collected for this study, 26% of firms were required to 
‘contract out’ of proportionate liability in public built environment projects over the last 12 
months. While this incidence is consistent with information reported through the business 
liaison process, it should be noted that a substantial share of respondents (38%) either 
chose not to respond to the survey question, or were unsure about how frequently this 
clause had been imposed by government. 

As shown in Chart 2.7, while the impact of greater liability from ‘contracting out’ is 
absorbed by firms in around 20% of RFPs, the clause does trigger a reduction in competition 
(2.3% of RFPs) and generate higher project prices through risk premiums (1.6% of RFPs). 

Chart 2.7: Business responses to contracting out of proportionate liability 

 

Furthermore, in almost 2% of RFPs, professional services firms proceed without insurance 
despite the significantly higher risks placed on them by ‘contracting out’ clauses.  

CMP Submission 8

• Clause wasn't there 

• Business absorbed impact 

• No insurance 

• Non bids 

• Price increases 



Economic benefits of better procurement practices 
 

17 Deloitte Access Economics 

Chart 2.8: Private sector insurance cover for contracting out of proportionate liability 

 

As shown in Chart 2.8, while around 20% of respondents indicate that they currently hold 
insurance cover for contracting out of proportionate liability, almost half of respondents 
(44%) indicate that they do not. Excluding respondents who were unsure, it is estimated 
that around one third of firms currently hold cover for contracting out.  

Due to the ‘claims made’ basis of professional indemnity insurance, firms that do seek 
insurance for ‘contracting out’ must purchase cover on a year-by-year basis, even following 
the conclusion of a project, to continue to be covered for the additional liability imposed on 
them through these clauses. 

As shown in Chart 2.9, the average professional indemnity insurance premium for 
engineers in Australia has fluctuated at around $10,000 per annum, while average 
premiums for surveyors and architects are slightly lower at around $6,000 and $4,000 per 
annum respectively. The variations in average annual premiums over time reflects both 
firm specific factors, as well as movements in the insurance cycle between soft markets, 
characterised by high supply with lower prices, and hard markets, where prices rise due to  
a reduction in supply (Lateral Economics, 2011). 

Business liaisons suggest that, to obtain cover for contracting out, firms can be required to 
pay between 0-25% extra in insurance premiums. This varies for different reasons, but 
perhaps most significantly according to the size of the firm. It was indicated that smaller 
firms may find it more difficult to afford cover for contracting out of proportionate liability,  
with the increases imposed by insurance companies accounting for a greater share of their 
total premium relative to their larger competitors. This uneven distribution of the costs of 
contracting out across the industry may lead to further impacts on the level of competition 
over the longer term. 
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Chart 2.9: Average professional indemnity premiums, 2003 - 2013 

 
Source: APRA (2014) 

The broader economic impacts of higher priced bids, a reduction in competition and firms 
proceeding without insurance are explored further in Chapter 3. 

2.6 Other contract clauses 

Key Points:  

• Public sector clients often seek to include onerous contract clauses in 
arrangements with professional services firms.  

• These include unlimited liability (52% of RFPs), specific insurance 
requirements (51%), significant liquidated liabilities or abatement regimes 
(27%), novation provisions (26%) and clauses on fitness for purpose (41%), 
termination for convenience (36%), expert standard of care (27%). 

• These clauses lead to higher priced proposals, reductions in competition 
and the implicit transfer of risks back to the government when firms 
proceed without adequate insurance – similar to the effects of contracting 
out of proportionate liability as discussed in the previous section. 

Professional services firms often also face additional contract clauses when negotiating to 
undertake work for public sector built environment projects that can be inconsistent with 
the notion of efficient risk management, described in Section 2.5. The most common 
clauses include unlimited liability, specific insurance requirements, fitness for purpose, 
expert standard of care, termination for convenience, novation provisions, and significant 
liquidated liabilities or abatement regimes.  
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A description of each of these clauses is provided in Table 2.1 on the following page, along 
with an estimate of their incidence based on the primary data collected for this analysis. 

The most common response of professional services firms when faced with these clauses is 
to absorb the impacts of the additional risks transferred on their business from the public 
sector. However, we estimate that these clauses lead to higher priced proposals, reductions 
in competition and the implicit transfer of risks back to the government when firms 
proceed without adequate insurance. The frequency of these responses, for each clause, is 
presented in Chart 2.10. 

Overall, the evidence provided by firms suggests that unlimited liability clauses, specific 
insurance requirements and contract terms on fitness for purpose are particularly strong 
drivers of these types of business responses. 

The economic impacts of these responses are examined in Chapter 3.  
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Chart 2.10: Business responses to other onerous contract clauses 
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2.7 Bid costs 

Key Points:  

• Bid costs for professional services firms involved in public sector built 
environment projects range between 0.6% and 2.9% of total project 
value. 

• Only 46% of firms support government reimbursement of proponents’ bid 
costs from the perspective of industry, possibly reflecting concerns about 
changes to business models and intellectual property rights. 

Professional services firms face transaction costs of preparing and submitting bids for public 
sector projects. While the cost of bidding is a natural feature of competitive markets, 
ensuring that bid costs are at a minimum efficient level should be a consideration for 
government in designing their procurement processes. As highlighted by the Productivity 
Commission (PC), high bid costs not only reduce the return on projects for firms, but can 
also add to the overall costs of projects as firms increase their bid prices to recoup their 
losses (PC, 2014:451).  

An analysis of the primary data collected for this study suggests that bid costs for 
professional services firms involved in public sector built environment projects range 
between 0.6% and 2.9% of total project value. 

As shown in Chart 2.11 below, large firms (classified as those with more than 200 
employees) face higher costs as a share of project value for private financing procurement 
models (such as public private partnerships), compared to traditional procurement models 
(such as design and construct arrangements). However, bid costs as a share of project value 
are largely constant for small and medium sized firms, regardless of procurement model.  
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Chart 2.11: Bid costs as a proportion of total project value 

 

These estimates are broadly similar to those presented in Australian literature. For 
instance, a 2006 survey undertaken by Blake Dawson Waldron found that bid costs were 
less than 1% of project value for one third of respondents, but that almost one fifth of firms 
involved in projects valued over $500 million estimated bid costs at 3-5% of total project 
value (2006:18). More recently, the PC’s Inquiry Report on Public Infrastructure found that 
bidding costs for large complex projects can be up to 1% of project value, with design costs 
accounting for around 50% of this expenditure (PC, 2014).  

Drawing from this evidence, the PC has argued that bid costs appear “too high” in Australia 
(2014:26). One mechanism proposed by the PC to reduce this burden is for governments to 
contribute to the costs of proposals where innovation is of particular importance for the 
project. This would transfer the ownership of design material to the public sector, so that 
features of proposals from unsuccessful bidders could still be employed (PC, 2014).  

However, according to the primary data collected for this report, only 46% of firms support 
government reimbursement of proponents’ bid costs from the perspective of industry (see 
Chart 2.12). This may reflect concerns about changes to business models and intellectual 
property rights.  

CMP Submission 8

3.5% 

3.0% 

2.5% 

2.0% 

1.5% 

1.0% 

0.5% 

0.0% 
Large Firms Medium and Smal l Firms 

• Trad itiona l procurement models • Private financing procurement models 



 
Economic benefits of better procurement practices 

 

24 Deloitte Access Economics 

Chart 2.12: Agreement on government process for reimbursing some/all bid costs 

 

Overall, it appears that there may be some scope to further reduce the transaction costs 
faced by professional services firms when seeking to be involved in public built 
environment projects. However, this issue appears to be less critical than some of the other 
features of government procurement highlighted in this report. 

2.8 Delivery models 

Key Points:  

• The contractual arrangements for professional services firm involvement 
in public infrastructure projects varies by the type of delivery model 
selected by government. 

• In particular, delivery models appear to be most strongly linked with the 
inclusion of novation provisions, unlimited liability and specific insurance 
requirements in contracts. 

• The choice of delivery model accounts for around 22% of the price 
increases in public sector built environment projects caused by risk 
allocation and other contract terms. 

Government departments and agencies have a range of delivery models available to them 
when undertaking public infrastructure projects and procuring services from the private 
sector. This ranges from construct only options, where design work has already been 
completed, through to arrangements where the private sector plays a key project 
management and financing role through public private partnerships (PPPs). A summary of 
the main delivery model categories is provided in Table 2.2 below. 
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Table 2.2: Summary of main project delivery models 

Delivery model Key features 

Construct only  Government agency has completed majority of design work (perhaps 
with assistance from consultants) 

 Government engages contractor to build, based on supplied design 

 Risks associated with design faults, changing requirements and adverse 
site conditions are typically borne by the government client 

Design and construct 
(D&C) 

 Government client provides a project brief 

 Contractor engages design consultants 

 Contractors bid on their developed design and lump sum construction 
price 

 Risks associated with errors or omissions in final design, and latent 
conditions typically borne by contractors and design consultants 

 Costs of directed variation typically borne by government client 

Alliance contracts  Government client and other alliance partners jointly develop design and 
share risks 

 Other alliance partners may include designers, consultants, management 
service providers, suppliers, construction contractors 

 Often considered to be of greatest value where the government client 
has had limited experience with the risks for the project 

Managing contractor 
arrangements 

 Contractor undertakes significant part of project management role, 
including: 

• obtaining development approvals 

• undertaking onsite investigations 

• finalisation of design 

• develop construction, commissioning and maintenance program 

 Design risks taken on by contractor where guaranteed construction sums 
are used 

 Contractors given incentives to manage project costs by sharing cost 
savings  

Public private 
partnership (PPP) 

 Contract between the public and private sector, which can reflect a 
number of different partnership models 

 Private sector delivers infrastructure and services over the long term 

 Some level of private financing for the project 

 Project may be funded by government, user payments or a combination 
of the two 

Source: Adapted from PC (2014) 

Selection of the most appropriate delivery model is a complex process that requires 
consideration of a number of project-specific factors. One of the most important 
considerations in this regard is the risks associated with the project. 

While is it is difficult to generalise on the implications of inappropriate choice of specific 
delivery models due the differences in context of individual projects, it is appropriate to 
consider the extent to which overall delivery model selection contributes to the inclusion of 
onerous risk allocation and other contract clauses faced by firms. 
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As illustrated in Chart 2.13, between 3% and 19% of respondents reported delivery model 
selection as a significant factor in the inclusion of the contract terms discussed in Sections 
2.5 and 2.6. In particular, delivery model selection appears to be a particularly strong driver 
of the inclusion of novation provisions, unlimited liability and specific insurance 
requirements in contracts. 

Chart 2.13: Extent to which delivery model was a factor in the inclusion of contract 
clauses over the last 12 months 

 

Taking into account the incidence of these clauses and the extent to which firms respond by 
submitting higher priced proposals, we estimate that the choice of delivery model accounts 
for around 22% of the price increases in public sector built environment projects caused by 
risk allocation and other contract terms. 
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3 Economic impacts 
As highlighted in the previous chapter, there are a number of significant opportunities to 
improve public sector procurement practices for built environment projects. To varying 
extents, these drive businesses to raise their prices, proceed without insurance, withdraw 
from bidding opportunities and reduce incentives for innovation. 

This chapter analyses the economic impacts that result from these business responses. This 
is divided into two sections – quantification of the price impacts, supported by a discussion 
of other impacts, in terms of higher risk exposure, project delays and project quality. 

3.1 Price impacts 

Key Points:  

• The total price impact of poor procurement practices is estimated at 
around 5.4% of total revenue obtained by professional services firms in 
public sector built environment projects. 

• This is generated by direct price premiums, indirect price impacts through 
reduced competition and inefficient pricing from bid cost recoupment.   

The evidence presented in Chapter 2 identified multiple opportunities to improve 
procurement practices which currently increase the costs of public sector built environment 
projects – unclear project objectives, unverified brief information, contracting out of 
proportionate liability and seven additional onerous contract terms: unlimited liability, 
specific insurance requirements, fitness for purpose, expert standard of care, termination 
for convenience, novation provisions and significant liabilities for liquidated damages or 
abatement regimes.  

This section quantifies these impacts, taking into account direct price premiums, indirect 
price impacts through reductions in competition and duplication of bid costs that are 
ultimately recouped by firms down the track. 

These calculations follow a three step, bottom-up calculation process: 

 Incidence – identifying the frequency of the business response to the poor 
procurement practice; 

 Magnitude – identifying the extent of the associated price increase; and 

 Impact – calculating the overall impact on prices based on the combined effects of 
incidence and magnitude. 
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3.1.1 Direct price premiums 

Key Points:  

• Overall, poor procurement practices are estimated to directly contribute 
to project price increases of 3.6%. 

• The main driver of price premiums is unclear project objectives, 
accounting for price increases in the order of 2.9%.  

• In addition, expert standard of care clauses and novation provisions 
generate increases of 0.5% and 0.2% respectively. 

The primary data collected for this study indicates that firms add premiums to the price of 
their proposals for public sector built environment projects in response to unclear project 
objectives, clauses for contracting out of proportionate liability and a number of other 
onerous contract terms. 

Using a bottom-up calculation process, we estimate that these factors account for 
additional project prices in the order of 3.6%. The process of obtaining this estimate is 
described below. 

3.1.1.1 Incidence – how often are premiums added to project prices? 

Chapter 2 provided estimates of the extent to which price premiums are imposed by firms 
in response to a number of inefficient procurement practices. To recap, around 12% of 
projects have higher prices due to unclear project objectives, 1.6% of projects have higher 
prices due to contracting out of proportionate liability, and between 2-7% of projects have 
higher prices due to a number of other onerous contract clauses.  

3.1.1.2 Magnitude – how large are the price premiums involved? 

Estimates of the magnitude of premiums charged in response to five specific poor 
procurement practices have been obtained through business liaisons and the literature. 
These are summarised in turn below. 

Unclear project objectives 

Unclear project objectives typically involve price premiums in the order of 25% of project 
value. This value has been obtained from the literature on pricing for scope risks, 
comparing fixed price contracts to contracts for value and materials (Harrell, 2011). 

Contracting out of proportionate liability 

While there are broader costs associated with contracting out of proportionate liability, this 
analysis focuses on quantifying the current annual insurance cost associated with inclusion 
of this clause – based on the additional insurance premiums for inclusion of cover for 
contracting out in professional indemnity insurance policies.  
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As noted in Section 2.5, firms can be required to pay between 0-25% extra in professional 
indemnity insurance premiums to obtain cover for contracting out of proportionate liability. 
Lateral Economics estimate that professional indemnity insurance premiums are around 1% 
of firm revenue (Lateral Economics, 2011). Taking into account that around one third of 
firms hold cover for contracting out, the price premium passed on to government can be 
estimated at 0.1% of total project value. 

While this estimate is relatively small, it is unlikely to represent the full long term cost 
imposed by the government practice of contracting out. This is due to a number of factors, 
including: 

 The relatively immature market for ‘contracting out’ insurance cover – this means 
that there is currently insufficient claims data to take into account the full impacts of 
shifting away from the proportionate liability regime. There are likely to be flow on 
effects of further price premiums and less competition in the future as premiums rise, if 
governments fail to shift to an efficient risk management approach.  

 Fluctuations in the insurance market – as noted in Section 2.5, the price impact of 
contracting out of proportionate liability is also likely to vary according to the stage of 
the insurance cycle, with higher costs incurred during a hard market, where prices are 
higher due to limited supply (Lateral Economics, 2011). 

 Longer term implications of reverting away from the objective of proportionate 
liability legislation – contracting out limits the effectiveness of the legislation in 
achieving its original objectives: to support efficient management of risk and 
affordability of insurance. This is likely to create issues for both government and 
business over the longer term if this practice continues. 

 Indirect costs where firms proceed without insurance – this estimate reflects the price 
premiums charged by firms that take out insurance for contracting out. It does not 
include the future costs likely to be imposed on government as a result of firms that 
choose to accept risks that they are not capable of managing. This is discussed further 
in Section 3.2.1. 

As such, it is acknowledged that while the price impacts identified here are relatively small, 
this sole consideration of insurance-related price premiums is not an appropriate measure 
of the full impact of the clause on firms and firm behaviour, over the long term. 

Unlimited liability 

Similarly, the price premiums for unlimited liability also flow through higher professional 
indemnity insurance premiums. While unlimited insurance cover is not available to firms, 
they are able to respond to these risks somewhat, by increasing their level of coverage. 
Business liaisons indicate that this can add between 20-50% to insurance premiums. 
Accordingly, a conservative estimate of this price premium is in the order of 0.2%. 

The magnitude of this price premium is also likely to vary over time according to economic 
conditions. When the market for professional services is strong, firms are more likely to 
withdraw from the bidding process when faced with unlimited liability clauses, rather than 
take on the risks that cannot be fully mitigated through insurance. The indirect price 
impacts that flow from reduced competition are considered in Section 3.1.2. 
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Expert standard of care 

Expert standard of care clauses require firms to undertake additional work, so that they can 
demonstrate, if necessary, that they have exceeded the standard of care required under 
common law to comply with the contract. This involves dedicating more skilled staff and 
time towards a project than is necessary. Liaisons with industry suggest that the premiums 
associated with expert standard of care clauses are generally in the order of 20%.  

Novation provisions 

Novation provisions increase the financial risks for firms in projects. This is due to 
uncertainty around whether there might be a change in the party to which they are 
accountable for work, often from the government to a contractor, and who that party 
might be. Discussions with firms indicate that most often, they will attempt to include 
wording around these provisions in contracts to ensure that novation arrangements are 
only taken if mutually agreeable. Nevertheless, in these circumstances the premiums 
charged are often in the order of 10% of project prices. 

Other onerous contract terms 

Due to some difficulties in making generalisations, and to ensure that the price estimate 
produced here does not double-count the effects of similar clauses, the premiums for the 
other clauses noted in Chapter 2 are assumed to be zero.  

For instance, the premiums charged for specific insurance requirements, the labour costs 
for termination for convenience, and the financial risks for liquidated damages and 
abatement regimes will vary from project to project. Similarly, as the risks transferred to 
firms through fitness for purpose clauses are closely linked to the risks from unclear project 
objectives, it is assumed that no further price impacts are passed on to firms. 

3.1.1.3 Impact – how large are the price premiums involved? 

By combining the estimates of incidence and magnitude described above, we estimate that: 

 unclear project objectives generate a 2.9% increase in project prices; 

 expert standard of care clauses increase project prices by 0.5%; and  

 novation provisions increase project prices by 0.2%. 

The price impacts described here are additive, such that overall, inefficient procurement 
practices are estimated to directly contribute to project price increases of 3.6%.  

We did not identify a significant price impact for contracting out of proportionate liability 
and unlimited liability. However, it is acknowledged that the state of the insurance market, 
as well as the market for professional services, can have a big impact on the costs incurred 
by firms in relation to these clauses, and hence, the nature of their impacts on prices 
through direct premiums or reduced competition. The measures used here do not reflect 
the full magnitude of the impacts of such clauses on the efficiency of the procurement 
process.  

The inputs to this calculation are summarised in Table 3.1 
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Table 3.1: Quantifying direct price premiums from inefficient procurement practices 

Key drivers of price premiums 

Incidence  

(higher priced bid 
responses) 

Magnitude  

(price premium) 

Impact on 
project prices 

Unlimited liability 7% 0.2% 0.0% 
Unclear project objectives 12% 25.0% 2.9% 
Novation provisions 2% 10.0% 0.2% 
Expert standard of care 2% 20.0% 0.5% 
Contracting out of proportionate 
liability 

2% 0.1% 0.0% 

Total impact (project price increases) 3.6% 

3.1.2 Reduced competition 

Key Points:  

• It is estimated that inefficient procurement practices by the public sector 
lead to reductions in competition for 13.2% of public sector RFPs.  

• This leads to indirect price increases of around 1.5% on average. 

In addition, there are also indirect price impacts of poor procurement practices caused by 
the decisions of firms not to bid. These are estimated at around 1.5% of project costs. 

3.1.2.1 Incidence – how often do firms withdraw from bidding? 

As noted in Chapter 2, firms make decisions not to bid for projects for a range of business 
reasons, some related to poor procurement practices, but others not. Overall, the primary 
data collected from firms indicates that, on average, professional services firms choose not 
to submit proposals for around 17% of public sector projects.   

In practice, decisions by firms not to bid are triggered by number of factors. As such, 
double-counting issues make it difficult to isolate the reduction in competition caused by 
individual procurement practices. 

Nevertheless, the data presented in Chapter 2 provides a guide on the incidence of reduced 
competition from poor procurement practices overall. As a starting point, the primary data 
collected for this study highlights unclear project objectives as the largest driver of no-bid 
decisions by firms, leading to reduced competition in 9% of public sector RFPs. This is 
followed by unlimited liability clauses, which lead to reduced competition in 8% of RFPs.   

It is unreasonable to suggest that these two clauses would account for all no-bid decisions 
by professional services firms. Accordingly, we conservatively assume that 50% of the time, 
no-bid decisions by firms reflect both of these issues, and that collectively, these two issues 
overlap with all of the other no-bid decisions made in relation to other poor procurement 
practices. 

This implies that overall, poor procurement practices by the public sector lead to reductions 
in competition for 13.2% of public sector RFPs. 
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3.1.2.2 Magnitude – what are the indirect price implications? 

There is limited literature on the impacts of reductions in competition on project costs in 
Australia. Indeed, the relationship between the number of bidders participating in a tender 
process and the overall costs of the project is highly complex. 

As a proxy estimate for the indirect price implications, we assume that project costs 
increase by 3.8% for each bidder lost. This estimate was produced by Carr (2005) through a 
regression analysis of data from 19 major public works educational construction projects in 
New York, in which 84 contracts were awarded following the submission of 438 bidders – 
an average of 5.2 bidders per contract.  

This estimate has a number of limitations. For instance, it is based on data from a different, 
international market, and is simplistic in that it does not account for variations in price 
impacts as the total number of remaining bidders changes. Nevertheless, given the absence 
of relevant data in Australia, and the similarity in the average number of bidders in this 
context, it appears to be a reasonable proxy to use for this purpose. 

3.1.2.3 Impact – how large are the indirect price impacts overall? 

The price implications of reductions in competition are driven by the number of bidders in 
the market. In the context of procurement of professional services for public sector built 
environment projects, the average number of bidders per tender is difficult to ascertain, as 
the level of competition varies with the size of projects. 

For example, the benchmarks for efficient procurement of major infrastructure published 
by Infrastructure Australia (2012) recommend that between two and three proponents 
should be selected from Expression of Interest (EOI) processes to participate in RFPs, 
depending on the delivery model for the project. However, where open tender 
arrangements are used, the number of bidders can be much higher. For instance, Ashurst 
(2014) report an example where principals receive 10 or more responses to a tender. 

This analysis employs the estimate of 2.62 bidders per public sector RFP for professional 
services in built environment projects, obtained from the primary data reported by firms. 
Applying the incidence of reduced competition of 13.2% implies that, for each public sector 
project, 0.4 bidders are lost due to poor procurement practices on average. 

Applying the average increase in prices of 3.8% then suggests that inefficient procurement 
leads to price increases of around 1.5% on average, through reduced competition.  
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3.1.3 Bid cost recoupment 

Key Points:  

• The inefficient costs associated with duplication of effort to verify the 
accuracy of brief information is estimated at around $68,000 per tender, 
around 0.8% of total project value.  

• Based on the incidence of unverified information (34%), the price impact 
of this procurement practice is estimated at around 0.3% of total project 
value, on average. 

There will also be price impacts on public sector built environment projects as firms seek to 
recoup the transactions costs involved in preparing and submitting proposals. While this 
will always occur to some extent, the duplication of effort in verifying brief information 
generates additional, inefficient costs in the system. 

As outlined below, we find that these costs add around 0.3% to the costs of public sector 
built environment projects. 

3.1.3.1 Incidence – how often do firms verify brief information? 

As described in Section 2.2, firms are required to undertake additional work to verify the 
accuracy of brief information in around 34% of public sector RFPs. 

3.1.3.2 Magnitude – what are the costs of this additional work? 

Section 2.2 also notes that the average costs of this additional work are around $41,800 per 
firm per proposal. Applying the estimate of 2.62 bidders on average per proposal (as 
described above), each proposal generates costs of around $109,643. However, given that 
this work would ideally be undertaken once, by the public sector, inefficient costs are 
around $67,843 per tender. These costs constitute around 0.8% of total project value, using 
the average lifetime project value reported by firms of $8,936,406. 

3.1.3.3 Impact – how large are the impacts overall? 

Based on the incidence of 34%, and the magnitude estimate of 0.8%, the price impact of 
unverified brief information is around 0.3% of total project value, on average. 
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3.1.4 Summary 

Key Points:  

• The total price impact of poor procurement practices is estimated at 
around 5.4% of total revenue obtained by professional services firms in 
public sector built environment projects. 

• Firms have reported that with improvements in project briefs, selection of 
delivery models and contracts, they could reduce the costs of projects by 
6%.  

This section estimates that inefficient procurement practices: 

 directly contribute to project price increases of 3.6%; 

 indirectly contribute to project price increases of 1.5%; and 

 add inefficient costs worth 0.3% of project prices. 

Overall, this suggests that the total price impact of poor procurement practices is around 
5.4% of total revenue obtained by professional services firms in public sector built 
environment projects. The broader economic impacts of these costs are assessed in the 
following chapter. 

3.2 Other significant impacts 

Key Points:  

• Beyond price impacts, there are additional economic impacts of poor 
procurement practices, including the implications of risk exposure, delays 
and reduced quality.  

• The costs of risk exposure are estimated at around 0.8% of total project 
value.  

• Firms report that they can reduce delays to projects by 7% on average, if 
project briefs, delivery model selection and contracts are improved. 

• Firms also claim that they can improve the quality of public sector built 
environment projects by 7%, on average, through these improvements. 

This section examines other significant impacts of poor procurement in terms of greater 
risk exposure, project delays and reductions in project quality. 

3.2.1 Risk exposure 

When faced with many of the poor procurement practices identified in this report, firms 
are unable to insure themselves against the additional risks transferred upon them from 
the public sector. For instance, insurance is not available for contract clauses such as fitness 
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for purpose, expert standard of care and novation provisions. Furthermore, while firms can 
increase the limit of their professional indemnity insurance policies in response to unlimited 
liability clauses, there will always be a gap between their level of cover and the unlimited 
damages that they are potentially exposed to. As noted in Chapter 2, there are also cases 
where firms absorb risks without purchasing available insurance, such as the risks from 
contracting out of proportionate liability. 

In these cases, firms, and to some extent, governments, remain exposed to risks that have 
the potential to generate significant costs over the course of a project. A conservative 
estimate of these costs, by applying the price premiums described in Section 3.1.1 is in the 
range of 0.8% of project costs.  

3.2.2 Project delays 

The literature also identifies poor procurement practices as a driver of delays in project 
delivery. For example, where project objectives are not defined clearly from the outset, 
changes in scope that delay project delivery are common (Blake Dawson Waldron, 2006 & 
2008).  

It has also been suggested in discussions with industry that some other causes of delays 
attributable to poor procurement practice include inappropriate consultant selection on 
the basis of lowest cost, rather than taking into account quality aspects of value for money, 
or simply where the good or service sought by government is not suitable for their 
underlying requirements.   

In addition, underinvestment in the professional services component of public 
infrastructure projects, through poor procurement practices can cause delays during 
construction. Some examples include where insufficient investigation of geotechnical issues 
or community consultation cause interruptions to construction activities. 

Overall, professional services firms report that they can reduce project delays by 7% on 
average, if project briefs, delivery model selection and contracts are improved. This can 
deliver significant downstream benefits for society. 

3.2.3 Project quality 

Finally, poor procurement practices also have an impact on the quality of project 
deliverables. This flows through in terms of the value for money achieved from 
procurement of professional services from the private sector. Beyond the price impacts 
described above, unclear project objectives, duplication of effort in verifying brief 
information, inappropriate risk allocation and onerous contract terms each affect the 
capacity of firms to explore and propose innovative ways of delivering on Australia’s 
infrastructure requirements. 

Accordingly, it is important to emphasise the importance of consultant selection based on 
the principle of value for money, taking into account project objectives, rather than simply 
selecting on the basis of lowest cost. This is generally recognised by the public sector in 
theory, although it can be difficult to apply in practice. However, making improvements in 
procurement practices is a tangible way in which the public sector can better promote 
value for money outcomes.  
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Specifically, professional services firms claim that they can improve the quality of public 
sector built environment projects by 7%, on average, if project briefs, selection of delivery 
models and contracts are improved. 

The flow on benefits for the Australian economy of these quality improvements are 
quantified in monetary terms through the use of CGE modelling, discussed in the following 
section. 
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4 Economic modelling 
The analysis presented in this report so far has focused on the economic costs associated 
with specific aspects of procurement practice, in terms of what they can mean for business 
and what they can mean for government customers.  

But above this there is a bigger picture. Our procurement policies can impact infrastructure 
delivery in Australia, productivity of businesses across the economy, and ultimately, the 
living standards of all of society. 

In this chapter, we want to understand those broader impacts of procurement practices on 
our businesses and economy. Beyond the business and government impacts, we use 
economy-wide Computable General Equilibrium (CGE) modelling to understand the impacts 
on GDP and employment. What we find is that while the dividend of transforming 
procurement is modest in annual terms, the benefits accumulate significantly over the long 
term, worth: 

 around $2.5 billion in cost savings for government between 2015 and 2030; and 

 around $5.1 billion in additional GDP between 2015 and 2030. 

4.1 Modelling framework 

Key Points:  

• This analysis employs the Deloitte Access Economics Regional General 
Equilibrium Model (DAE-RGEM) to simulate the economy-wide impacts of 
improving procurement policies. 

• The model measures results by comparing a baseline ‘business as usual’ 
scenario with a policy scenario, where the cost savings from better 
procurement practices are phased in over a five year period from 2015. 

At the core of the economy wide analysis is the Deloitte Access Economics Regional General 
Equilibrium Model (DAE-RGEM) which allows us to simulate the economy-wide impacts of 
improving procurement policies. The model is a large scale, dynamic, multi-region, multi-
commodity computable general equilibrium model of the Australian and world economy. 
The model allows project analysis in a single, robust, integrated economic framework, 
projecting changes in macroeconomic aggregates such as Gross Domestic Product (GDP) 
and employment.  

Underpinning the CGE model is a set of input-output or social accounting matrices, which 
describe how the Australian economy is linked through production, consumption, trade and 
investment flows. For example, the model considers:  

 direct linkages between industries and countries through purchases and sales of each 
other’s goods and services; and  

 indirect linkages through mechanisms such as the collective competition for available 
resources, e.g., labour, that operate in a global, economy-wide context.  
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For further details on the CGE model please refer to Appendix A. 

The CGE model measures results by comparing a policy scenario against a baseline case.  In 
the context of this analysis, the baseline represents a ‘business as usual’ scenario, where 
there are no changes to government procurement practices. Under the policy scenario, the 
cost savings from changes in procurement practices are phased in over a five year period 
from 2015. This means that the results outlined below are, essentially, deviations from 
what would be expected given long term economic and demographic trends. 

Before proceeding to the calculation of the inputs for CGE modelling, it is useful to 
understand the channels through which changes to macroeconomic outcomes are driven 
by reformed procurement practices which effectively lower the cost of investing in public 
infrastructure.  

Previous work undertaken by Deloitte Access Economics has explored the relationship 
between infrastructure and economic growth.   In one form or another, all growth in the 
economy is driven by one of the ‘three Ps’ - productivity, population and participation.  
Figure 4.1 shows how investment in infrastructure impacts on the ‘three Ps’ and in turn 
how they drive economic growth. 

Figure 4.1: The relationship of infrastructure investments to broader economic indicators 

 
Source: Deloitte Access Economics 

For example, investment in transport infrastructure such as the freight rail network 
improves freight efficiency by reducing the time taken to transport goods to market. 
Similarly, investment in roads and rail can reduce traffic congestion and promote 
population growth in non-metropolitan areas, growing the economy in these regions.  
Finally, investment in social infrastructure, such as improvements health and education 
facilities, encourages greater participation in the labour force. 
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Accordingly, when the cost of investing in public infrastructure is reduced, the return on 
capital increases.  This in turn increases the incentive for both the public and private sector 
to invest in infrastructure. This increased investment in infrastructure improves 
productivity, population and participation, all of which drive economic growth. Through 
CGE modelling, this chapter assesses the extent to which improvements in procurement 
can deliver better macroeconomic outcomes.  

4.2 Modelling inputs 

Key Points:  

• Considering the costs associated with higher prices, delays and lower 
quality in the delivery of public infrastructure, that are attributable to 
poor procurement practices, inputs for the CGE model were developed. 

• Overall, the net present value of the potential savings that can be 
delivered by improvements in procurement practices between 2015 and 
2030 is over $2.5 billion, measured using a 7% discount rate. 

For this exercise, we considered three economy-wide impacts attributable to inefficient 
procurement practices: 

 higher prices associated with the professional services component of projects; 

 delays in the delivery of public infrastructure; and 

 reductions in the quality of public infrastructure. 

Some of these impacts were not explicitly quantified for inclusion in the modelling, either 
because it was not clear that they were separate from other modelling inputs, or because 
they were difficult to estimate accurately.  

This section describes the nature of these impacts and the process used to develop inputs 
for use in the CGE model. It is estimated that the value of cost savings over the period to 
2030 that can be delivered by improvements in procurement practices is around $2.5 
billion, in present value terms. 

4.2.1 Higher prices 

The previous chapter identified that the total price impact of poor procurement practices is 
around 5.4% of total revenue obtained by professional services firms in public sector built 
environment projects. In order to model the broader economic implications of these higher 
infrastructure costs, this price impact was converted into monetary terms using data from 
the ABS and the results of the survey of Consult Australia members. 

In 2013, the value of building and engineering construction work done for the public sector 
was around $43 billion (ABS, 2014a & 2014b). In terms of engineering construction, around 
53% of this work was undertaken by the private sector (ABS, 2014b).  

Assuming that a similar rate of procurement from the private sector could be applied to the 
total level of public sector building work, we estimate that around $23 billion of work was 
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procured from the private sector for public built environment projects in 2013. The value of 
professional services revenue from these projects in 2013 is thus estimated at around $4.4 
billion (in 2014 price terms), based on the average contribution of 19% reported by firms in 
this study and updating for changes in the Consumer Price Index. This breakdown is 
illustrated in Chart 4.1. 

Chart 4.1: Assumed breakdown of the value of building and construction work done for 
the public sector in 2013 ($bn, real $2014) 

 
Source: ABS (2014a); ABS (2014b); data reported by Consult Australia members; Deloitte Access Economics 
assumptions 

Applying the price impact of 5.4% then implies that the total price impacts associated with 
poor procurement practices can be valued at around $239 million per annum in current 
prices. This comprises around $161 million in direct price premiums, $67 million as a result 
of lower competition, and $11 million worth of inefficient bid costs. 

To the extent that professional services firms earn revenue from the public sector that are 
not included in the value of building and construction work done, these estimates should 
be interpreted as lower bound values. 

That said, we note that there are other measures of the size of the sector which affect the 
size of the estimate. For example, firms reported that approximately 32% of their work has 
been undertaken for the public sector on average over the last five years. According to Bills 
(2014), the professional services industry, as it relates to building and construction, 
generated revenue of around $47 billion in 2012/13. This implies that revenue of around 
$15 billion was generated from the public sector. Depending on the assumptions made 
regarding the proportion of this revenue that is attributed to the provision of professional 
services for public infrastructure projects (as opposed to construction work or other 
services provided to government) the total price impacts of poor procurement practices 
could range from $82 million (assuming a 10% share) to $822 million (assuming a 100% 
share). 

For the purpose of this analysis, the total cost estimate of $239 million has been employed 
in the economic modelling, to present a conservative estimate of the broader implications 
of better procurement for the economy. 
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4.2.2 Project delays 

As noted in Section 3.2.2, professional services firms indicate that they can reduce project 
delays by a factor of 7% through improvements in procurement practice, particularly in 
relation to project briefs, selection of delivery models and contracts. These project delays 
have implications for all stakeholders, including: 

 professional services firms; 

 construction firms; 

 government; and 

 the ultimate end-users of the infrastructure. 

These impacts are considered in turn below. 

4.2.2.1 Impacts of delays on professional services firms 

In consultations with industry, it was expressed that project delays can cause resourcing 
inefficiencies. For example, where a project is delayed, the staff involved will typically shift 
their attention to other work, creating additional costs through the process of bringing new 
staff onto the project once it resumes. 

Firms have suggested that they take the risk of these inefficiencies into account when 
pricing their responses to public sector tenders. Accordingly, it is likely that these costs will 
be accounted for by the price premiums imposed on governments as a result of unclear 
project objectives. 

4.2.2.2 Impacts of delays on construction firms 

While construction firms are likely to experience delays during the delivery of public 
infrastructure projects for a range of reasons, the focus of this report is the impact of delays 
that occur with the professional services design stage of projects, attributable to poor 
procurement practices. For example, where governments do not clearly specify the 
objectives to be achieved from a project, the revisions of scope that occur as a result take 
time and can interrupt construction activities, or create additional work. 

The costs incurred by construction firms as a result of these delays will primarily materialise 
through design error costs, which are considered separately in Section 4.2.3. Therefore, to 
avoid double counting, the costs of delays to construction firms are considered qualitatively 
in this section. 

4.2.2.3 Impacts of delays on government and infrastructure end-users 

Finally, project delays attributable to poor procurement practices also impact government 
and the ultimate end-users who are temporarily denied access to the infrastructure. 
However, it is difficult to determine the extent of the costs associated with the impacts on 
these stakeholders, given that government has the ability to make capital available for 
other investments during periods of delay.  

While these shifts in investment will impact the end-user group affected by the project 
delay, at the economy-wide level, it is unlikely that there would be a substantial difference 
between the rate of return on capital generated from such other investments, and the 
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return received from the original project. As such, these impacts are also excluded from the 
economic modelling.  

4.2.2.4 Conclusions on project delays 

While it is evident that implications of project delays can be significant, it is likely that the 
costs borne by firms involved in professional services and construction will generally be 
priced into their contracts with government, and as such, captured under the modelling 
inputs described in Section 4.2.1 and Section 4.2.3. Similarly, it is likely that where delays in 
public infrastructure occur, it is likely that government would shift capital to other 
purposes, generating a similar level of return over the period of the delay. 

For these reasons, the impacts of poor procurement practices on project delays are noted 
qualitatively, but not modelled explicitly in this analysis.  

4.2.3 Project quality 

Reductions in project quality as a result of poor procurement practices also have broader 
implications for the economy. As the benefits delivered by public infrastructure can vary 
significantly by type, it is difficult to measure the value of improvements in infrastructure 
quality in a general way.   

Therefore, this analysis considers how improvements in the quality of professional services 
work can reduce the costs of rectifying design errors during the construction phase of 
projects.  

According to Lopez and Love (2012), the average direct design error costs incurred by 
construction firms in a sample of 139 Australian construction and engineering projects was 
6.85% of the value of construction contracts. While design errors can also generate indirect 
costs, such as those associated with resourcing inefficiencies, lower productivity and 
contractual litigations, this analysis focuses on the direct design error costs to present a 
conservative analysis. There are a number of causes of design error costs, including 
reduction in design audits, reviews and verifications as professional services firms compete 
to undertake work for the lowest price, or within insufficient timeframes. 

As described in Section 3.2.3, professional service firms claim that quality improvements in 
the order of 7% can be achieved through better procurement practices. Assuming that 
these quality improvements would translate through an equivalent proportional reduction 
in direct design error costs, it is estimated that there is a potential to reduce the costs of 
constructing public infrastructure projects by 0.47%. 

Following from the estimate that around $23 billion of work was procured from the private 
sector for public built environment projects in 2013, and the finding of the industry survey 
that around 81% of this work is attributable to the construction phase of projects, this cost 
saving is estimated at around $87 million per annum, in 2014 prices. 
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4.2.4 Summary of modelling inputs 

The resulting modelling inputs are presented in Table 4.1 below. In recognition that it will 
take time for changes procurement practices to be implemented, these potential cost 
savings are phased in gradually over a five year period. On this basis, the savings are 
estimated to increase from $65 million in 2015 and peak at $326 million by 2019. 

Table 4.1: Potential cost savings from improved procurement practices  
($m, real $2014), 2015 – 2019 

Input type 2015 2016 2017 2018 2019 

Cost savings from reduced price impacts 
in professional service contracts 

 48   96   143   191   239  

Cost savings from reduced design error 
costs in construction 

 17   35   52   70   87  

Total cost savings  65   131   196   261   326  

Source: Deloitte Access Economics 

As demonstrated in Chart 4.2, these cost savings can deliver significant fiscal savings to 
government over the longer term. For example, the net present value of the potential 
savings that can be delivered by advances in procurement between 2015 and 2030 is over 
$2.5 billion, measured using a 7% discount rate. 

Chart 4.2: CGE modelling inputs ($m), 2015 – 2030  

 
Source: Deloitte Access Economics 
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4.3 CGE modelling results  

Key Points:  

• The cost savings associated with better procurement practices have the 
potential to increase the rate of return on capital in the economy. This 
flows through to significant long-term economic impacts. 

• Specifically, reformed procurement practices are estimated to lift GDP by 
$5.1 billion in present value terms, measuring over the period to 2030. 

This section demonstrates how changes in procurement practices can impact on broader 
macroeconomic outcomes. Essentially, achievement of the cost savings described above 
increases productivity on the supply-side of the economy, by increasing the rate of return 
on capital. This increases the attractiveness of capital inputs, stimulating economic activity 
and employment. In particular, we find that improved procurement can lift GDP by $5.1 
billion in present value terms, measuring over the period to 2030, and generate a small 
increase in employment, peaking at 326 FTEs in 2019. 

4.3.1 Impact on GDP 

The impact of the potential cost savings on Australia’s Gross Domestic Product (GDP) is 
shown in Table 4.2.  The annual impact on GDP rises from $88 million in 2015, the first year 
of implementation, to $562 million by 2019, at the completion of the phase-in period. This 
is followed by gradual annual further increases in GDP, reaching $822 million by 2030. 

Table 4.2: Impact of the potential cost savings on GDP ($m, real $2014), 2015-2030  

 NPV 2015 2019 2030 

Increase in GDP  5,133   88   562   822  

Source: Deloitte Access Economics 

In net present value terms, strategic changes in procurement are estimated to lift GDP by 
$5.1 billion. 

The impact of the cost savings from improved procurement practices on GDP over time is 
presented in Chart 4.3. It is evident that the majority of the increases are achieved over the 
five year phase-in period, with smaller annual increases in additional GDP experienced out 
to 2030 due to continued benefits of the higher return on capital. 
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Chart 4.3: Impact of the potential cost savings on GDP ($m, real $2014), 2015 – 2030 

 
Source: Deloitte Access Economics 

 

Implications for the states and territories 

In order to understand what these results mean for different jurisdictions of Australia, a 
top-down approach was used to apportion these GDP impacts across the states and 
territories of Australia. This breakdown is presented in Table 4.3, and is derived from each 
state and territory’s share of total public capital formation over the five years to 2012-13 
(ABS, 2013). 

Table 4.3: State breakdown of GDP impacts ($m, real $2014), 2015 – 2030 

Increase in GSP  
($m, real $2014) 

NPV 2015 2019 2030 

ACT                  240                  4                26                38  

NSW              1,386                24              152              222  

NT                  100                  2                11                16  

QLD              1,379                24              151              221  

SA                  333                  6                36                53  

TAS                  113                  2                12                18  

VIC              1,015                17              111              162  

WA                  565                10                62                90  

Total Australia  5,133   88   562   822  

Source: Deloitte Access Economics 

Overall, the benefits of transforming procurement will be largely concentrated in states 
that experience the greatest level of public sector capital investment, with the present 
value of GSP improvements out to 2030 valued at over $1 billion in NSW, QLD and VIC. 
Taking into account the relative size of each state and territory economy, it is possible to 
achieve significant long term benefits from better procurement in every jurisdiction. 
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4.3.2 Impact on employment 

As shown in Table 4.4 the cost savings from advances in procurement are estimated to have 
a small positive impact on employment. Employment is expected to grow gradually from 69 
FTEs within the first year of improvements to procurement, peaking at 326 FTEs by 2019.  

However, following the conclusion of the phase-in period, the additional annual 
employment attributable to improvements in procurement will fall slightly over time, 
reaching 303 additional FTEs by 2030. This tapering off effect can be attributed to a shift in 
the economy away from labour to capital inputs, triggered by the higher rate of return on 
capital that is delivered by a lower cost of infrastructure. 

Table 4.4: Employment impact of the potential cost savings (FTEs), 2015-2030 

 2015 2016 2017 2018 2019 2030 

Increase in employment 69 135 200 264 326  303  

Source: Deloitte Access Economics 

The impact of the cost savings on employment over time is shown in Chart 4.4. 

Chart 4.4: Impact of the potential cost savings on employment (FTEs), 2015-2030 

 
Source: Deloitte Access Economics 

 

4.3.3 Conclusions from the CGE modelling 

Overall, these results suggest that while there are modest annual economic impacts 
associated with better procurement for public infrastructure projects, these have a 
significant long term cumulative effect. Between 2015 and 2030, the cost savings worth 
around $2.5 billion in present value terms are estimated to increase GDP by $5.1 billion.  
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5 Transforming procurement policy 
The previous chapter has demonstrated how better procurement can deliver cost savings 
for government and generate higher employment and GDP. Achieving these outcomes 
requires consideration of government perspectives on the extent and causes of the issues 
raised by industry, taking into account the variations in procurement policy and practice 
across jurisdictions and departments. 

This section discusses the objectives of procurement policies, outlines some of the main 
differences in the way that procurement policy is structured in different parts of Australia, 
and identifies some of the underlying causes of inefficiencies in procurement, based on 
consultation with government. Drawing from this policy context, it outlines practical next 
steps that will help to reduce the cost of infrastructure, delivering mutual gains for not only 
industry, but also government and the broader community.  

5.1 Key objectives for procurement policies 

Key Points:  

• Determining the optimal value for money solution through procurement 
is a careful balancing act, trading off a range of factors in order to select 
the industry offering that best meets end user requirements. 

• Within government, ensuring the integrity of procurement through 
probity, accountability and transparency is also critical to minimise the 
scope for misuse of public funds. 

The core objective of procurement policies across the Australian public sector is to achieve 
value for money. As the custodian of public funds, governments have a responsibility to 
carry out careful financial management, and as such, within the context of procurement, 
are required to ensure that the best return and performance is obtained for money spent. 

However, as illustrated in Figure 5.1, the process of determining the optimal value for 
money solution through procurement is a careful balancing act. Rather than simply 
pursuing the lowest cost offering, government agencies must consider a range of factors in 
order to select the industry offering that best meets end user requirements.  
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Figure 5.1: Factors to be considered in procuring value for money services 

 

The requirements of the end user are at the heart of the procurement decision making 
process. Understanding the motivation behind a request to market is critical to setting 
procurement specifications that clearly focus industry on the problem to be addressed. In 
turn, these specifications set the prime benchmark for assessing the bids put forward by 
industry. Where government is unclear internally on the outcomes to be delivered by 
procurement, they are at risk of paying for a good or service that fails to meet the business 
needs. 

At the same time, procurement managers must identify and respond to the level of 
industry capability. It is important to recognise that government can only receive what 
businesses are able to deliver in terms of product, timing and cost. While industry capability 
will not always constrain procurement objectives, it is important to be flexible and work 
with firms when that is the case. As outlined in the box below, it is also important for 
governments to recognise the longer term implications of their procurement decisions on 
industry capability, given their significant market power. 

Perhaps the most obvious factor for consideration when assessing industry offerings in 
procurement is cost. Here, procurement managers must identify not only the upfront prices 
proposed by firms, but also any relevant ongoing financial obligations, to capture whole of 
life costs. For example, Value for Money Policy in Western Australia prescribes that 
“assessment of cost needs to consider any ongoing costs that may accrue beyond the initial 
price, including the associated costs of holding, using, maintaining and disposing of the 
goods, services or assets” (Building Management and Works, 2013b).  
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Procuring public infrastructure – government monopsony power 

As a major procurer of professional services for public infrastructure with 
many potential suppliers, governments have a degree of market power when 
setting the terms of an engagement. This means that government decisions 
about procurement can affect the industry over the long term. For example, 
choosing just one or two suppliers regularly can over the longer term erode 
the capability of other firms in the industry, leading to higher prices and 
reduced innovation. At the same time, governments have a responsibility to 
choose the firm that presents the best value for money on any given project.  

Balancing the short term objective of choosing the right team for a specific 
project with the long term objective of maintaining market depth adds to the 
complexity of decision making in procurement. Procurement policies recognise 
the importance of fostering competition, that is, not only allowing for the best 
firm to be chosen for a particular project, but also allowing for the best firm to 
vary from project to project. 

However, to appropriately compare the product or service proposed to be delivered by 
different firms, the cost elements of a bid must be interpreted alongside an assessment of 
quality and supplier capability. Determining whether price premiums for higher quality 
service are justified, affordable and necessary to deliver on the specifications of a contract 
is a day-to-day challenge for procurement managers. 

Carrying out this process is not a simple financial calculation of costs and benefits. Other 
factors to be considered include transition issues, risks, and sustainability. Procurement 
policy, such as the NSW Procurement Board’s Statement on Value for Money (n.d.) 
provides guidance on the relevant considerations for assessment. However, successful 
implementation of policy requires input from experienced practitioners that understand 
the nuances of the problem at hand, and the different ways of delivering on the ultimate 
objectives. 

There is also an added responsibility in the public sector to ensure the integrity of 
procurement processes. The rules-based procedures within government procurement 
policy are set to minimise the scope for misuse of public funds, and as such, compliance 
with these requirements is a central part of bid evaluation and supplier selection.  

For example, providing for ethical and fair treatment of participants, and ensuring probity, 
accountability and transparency in procurement operations are key principles within 
procurement policy in South Australia, that sit alongside achievement of value for money 
(State Procurement Board, 2014:5-6). Procurement policies in other jurisdictions place 
similar emphasis on integrity of process (Department of Housing and Public Works, 2013; 
NSW Government, 2005; Building Management and Works, 2013a). It is a challenge for 
government to ensure these outcomes are met at lowest cost, and to avoid imposing 
unnecessary requirements that do not add sufficient value to decision-making. 

Efficient management of procurement therefore requires a significant level of expertise. 
The following section examines some of the features of procurement policies and practice 
employed across Australia to achieve value for money. 
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5.2 Where procurement policy is made 

Key Points:  

• Various jurisdictions have similar procurement policy structures including 
specific agencies responsibility for building and construction procurement 
policy and some centralisation, however, there are differences in 
mechanics and implementation, such as agency culture and the existence 
of industry arrangements such as panels and prequalification schemes.  

Each jurisdiction of Australia has its own procurement policy and processes. While the core 
objectives of procurement policies are broadly similar, as discussed in Section 5.1, there are 
some differences in the way those objectives are implemented, for example, through 
variations in the level of centralisation. A number of jurisdictions are also in the process of 
delivering procurement reforms. This makes it difficult to generalise on the causes of 
inefficiencies raised by industry. 

Figure 5.2: Moving from procurement policy to practice  

 

To help understand the implementation of procurement policy in Australia, this section 
describes some of the main features of the flow from policy to practice in different 
jurisdictions and departments, as summarised in Figure 5.2. Given the scope of this report, 
focus is placed on procurement of professional service consultants for public infrastructure 
projects. 

5.2.1 Setting procurement policy 

Designation of responsibility for procurement policy varies across Australia. Given the close 
association with procurement and financial management objectives, described in Section 
5.1, agencies or boards that set the policy frameworks and principles which guide 
procurement processes undertaken within their jurisdiction will often reside in, or be 
supported administratively by the relevant finance department. However, as outlined 
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below, there are often differences in the scope of procurement categories to which their 
policies apply. 

The approach to procurement policy is most centralised within NSW, ACT and at the 
Commonwealth level. In these jurisdictions, responsibility of overall procurement policies 
lies with NSW Procurement within the Office of Finance and Services; the Infrastructure 
Procurement team within the ACT Chief Minister, Treasury and Economic Development 
Directorate; and the Business, Procurement and Asset Management Group within the 
Commonwealth Department of Finance respectively. That said, these policy units are 
supported by other areas of government. For instance, the Infrastructure Financing Unit 
within NSW Treasury also has a strong influence on building and construction procurement 
policy alongside NSW Procurement. 

In some other jurisdictions, procurement policy responsibilities are more clearly divided 
between two lead stakeholders – one which focuses on building and construction, and 
another that sets policy for all other types of goods and services. For example: 

 in Victoria, goods and services procurement policy is set by Victorian Government 
Purchasing Board (VGPB), while construction procurement policy is the responsibility of 
the Minister for Finance (VGPB, 2014; Department of Treasury and Finance 2013); and 

 in Western Australia, the broader procurement policies set by the State Supply 
Commission are adapted to the context of building projects by Building Management 
and Works (BMW), also located within the Department of Finance (BMW, n.d.). 

A similar approach is taken in South Australia, whereby the policies of the State 
Procurement Board apply to construction projects worth no more than $165,000. The 
Minister for Transport and Infrastructure and the Department of Planning, Transport and 
Infrastructure (DPTI) is responsible for setting procurement policy for all construction 
projects that exceed this threshold value (State Procurement Board, 2012; Department of 
Premier & Cabinet, 2011). 

The Queensland approach to procurement policy is somewhat of a hybrid policy-setting 
model. Overall, the Department of Housing and Public Works is responsible for state-wide 
procurement policy. As part of the ongoing Procurement Transformation Program, the 
Department revised its procurement policy in 2013. This is then supported by more specific 
policies and guidelines produced by the leaders of the six procurement mega-categories 
identified in the Queensland Procurement Framework, including general goods and 
services, building, construction and maintenance, and ICT.   

There are also a number of important cross-jurisdictional organisations that influence the 
direction of procurement policy. Infrastructure Australia, established under the 
Infrastructure Australia Act 2008 to provide advice on a range of infrastructure-related 
matters, has released a number of papers on infrastructure procurement and delivery.  

In particular, Infrastructure Australia funded a study between 2011 and 2012 to identify 
measures that contribute to efficiency in the procurement of major infrastructure projects. 
Two reports were released that summarised the findings of this work, providing 
benchmarks for best practice procurement, and outlining efficiency strategies for the 
different phases of the procurement process (Infrastructure Australia 2012a; 2012b). In 
2013, Infrastructure Australia also commissioned a review of project governance 
effectiveness. This called for both short term and long term actions to improve governance 
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arrangements, which should in turn increase the proportion of projects that meet their 
baseline time, cost and quality objectives (Caravel, 2013). 

The next steps outlined in Section 5.4 of this report seek to increase uptake of the features 
of best practice procurement advocated by Infrastructure Australia, in relation to 
stakeholder consultation, clarity of project requirements, engaging with industry and 
maintaining appropriate procurement teams. 

Another leader in the development of procurement policy is the Australasian Procurement 
and Construction Council Inc (APCC) which consists of government representatives at the 
Commonwealth, state and territory levels in Australia, and representatives from 
government in New Zealand and Papua New Guinea. The APCC engages with industry and 
develops publications to advance procurement policy and practice, consistent with its 
strategic goals: 

 enhanced management and performance of government assets; 

 procurement capability development; 

 procurement as a strategic function; 

 smarter procurement and construction solutions; and 

 enhanced jurisdictional collaboration (APCC, 2013). 

5.2.2 Procurement in action 

Separate from policy setting responsibilities, governments also have different 
arrangements for managing procurement processes. Some jurisdictions undertake 
procurement based on a centralised framework. This involves appointment of a lead agency 
to undertake procurement on behalf of other departments in a specific area, to allow for 
consolidation of expertise in relation to technical requirements, assessment of value for 
money and project risk management.  

This model is used in South Australia, whereby the Building Management division of the 
Department of Planning, Transport and Infrastructure (DPTI) is responsible for the 
procurement and delivery of all government building construction projects, such as schools, 
libraries, hospitals and police stations. In this role, they work closely with the relevant 
purchasing agency, such as the education, health or justice department, to ensure that the 
requirements of the end user group are met (DPTI, n.d.). 

Western Australia also has centralised procurement arrangements, whereby agencies are 
required to involve procurement staff within the Department of Finance for contracts 
valued at $250,000 or more (Department of Finance, 2014). In some cases, the Department 
has procurement staff located within key agencies. However, in regard to non-residential 
construction projects, the Building Management and Works (BMW) division manages 
procurement on behalf of other agencies, similar to DPTI in South Australia.  

The Queensland Government is currently shifting away from an individual agency approach 
to procurement towards a more centralised, whole-of-government operating model 
(Department of Housing and Public Works, 2014). Under the current reforms, the leaders of 
procurement policy under the six specific mega-categories are also appointed responsibility 
for procurement practice. 
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For example, the Department of Housing and Public Works is responsible for procurement 
in the Building, Construction and Maintenance category, through its Building and Asset 
Services unit, while the Department of Transport and Main Roads is responsible for 
procurement within the Road, Construction and Maintenance category. 

Meanwhile, the procurement reforms underway in NSW seek to place a greater emphasis 
on the devolvement of procurement responsibilities to the agency level, to allow for 
greater proximity to business needs (NSW Procurement, n.d.). At the same time, the 
reforms allow for appointment of agencies as leaders of whole-of-government 
procurement categories where appropriate, similar to other states. One of the aims of this 
reform agenda is to shift away from rules and process-based procurement, to a more 
flexible approach allowing for discretion and interpretation.  

NSW Procurement is responsible for agency accreditation schemes that determine the 
extent to which an agency is permitted to undertake procurement without external support 
(NSW Procurement, n.d.). There are currently two schemes, one for goods and services, 
and the other for construction, which are to be merged from 1 January 2015. Some of the 
agencies currently accredited for both the planning and delivery phases of construction 
procurement include Transport for NSW, Roads and Maritime Services, Land and Housing 
Corp within the Department of Family and Community Services, and the Health 
Administration Corporation (NSW Government, 2014). These agencies are permitted to 
apply their own procurement systems, regardless of project value or risk.   

5.2.3 Industry arrangements 

At the ground level, procurement practices vary on a case by case basis, typically 
accounting for contract value, risk and complexity. In relation to the procurement of 
professional services for public infrastructure projects, some government agencies provide 
opportunities for firms to make standing offer arrangements, often as a member of a panel, 
which specify pricing terms for different types of services. For example, BMW in Western 
Australia manages six different consultant panel arrangements, including architectural 
services, engineering and building, and cost management (BMW, n.d.). 

Agencies can then consider the options presented by the panel when seeking to procure 
low risk and medium value work. In contrast, high value contracts will generally be awarded 
through an open tender process.  

Most jurisdictions also utilise prequalification schemes for firms that offer consultancy 
services in relation to building and construction projects. To be listed on a prequalification 
register, firms must apply to the relevant government agency having documented their 
capability against the specified assessment criteria.  

The prequalification register then provides the public sector with a pre-approved pool of 
suppliers that can be approached for proposals, based on the type of work required.  

For example, VicRoads administers a pre-qualification scheme for consultants and 
contractors with experience in civil construction. The scheme identifies nine distinct work 
types, which are in turn split into categories and different levels of expertise (VicRoads, 
2014). 
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Along with the information provided by firms in their initial application, the registers are 
usually updated to keep track of performance in subsequent engagements with the public 
sector. Such schemes are often used by government to streamline competitive tendering 
for high value or high risk projects, and can assist in the identification of potential suppliers 
with specific expertise. The relationship between the New South Wales prequalification 
scheme for construction consultants and the broader procurement process is illustrated in 
Figure 5.3, although these arrangements are currently under review. 

Figure 5.3: Consultant prequalification within the NSW Government Procurement System 
for Construction 

 
Source: NSW Office of Finance and Services (2013) 

5.2.4 Conclusions 

It is evident that there are many similarities in the approach to procurement of professional 
services for public infrastructure in various jurisdictions, through specific designation of 
responsibility for building and construction procurement policy and centralised 
procurement management responsibilities in particular areas. However, there are 
differences in the mechanics of how these approaches are implemented, often reflecting 
the variations in structure of departments and the relationships between them. 
Procurement reforms are also underway in a number of states. Cultural differences are 
another key driver of the way procurement is undertaken across Australia. 

The following section provides further insight on these matters, drawing from consultations 
with procurement leaders in the public sector. 
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5.3 Government perspectives on opportunities 
for improvement 

Key Points:  

• While government representatives consider that the procurement 
arrangements in Australia are broadly effective in achieving value for 
money outcomes, it is acknowledged that further improvements can be 
made. 

• Some of the drivers of unclear project objectives that were identified by 
government in consultation include difficulty of planning prior to cabinet 
approval, distinctions between end users and stakeholders for different 
infrastructure types and cultural differences between agencies in their 
approach to industry engagement. However, the price premiums or lack 
of competition associated with poor scoping was not frequently 
recognised by government. 

• In relation to contracting, government has expressed a willingness to pay 
to shift responsibility for risk management to the private sector. However, 
it was acknowledged that government is uninformed about the costs 
incurred, particularly as they are often hidden by the competitive market. 
Inclusion of contract clauses is driven by legal advice, rather than 
commercial or economic assessments, and it was considered that the 
practical benefits of a standard approach offset the benefits of flexibility. 

Government representatives consider that the procurement arrangements in Australia are 
broadly effective in achieving value for money outcomes, and recognise the importance of 
being flexible and responsive to the changing needs and requirements of the Australian 
economy, such as the ageing population, greater budget restraints and growing citizen 
expectations.  

At the same time, it was acknowledged that procurement could be improved, and that 
open, direct and respectful dialogue with industry is a good basis for moving forward and 
acting on these opportunities.  

This is also formally reflected in some current procurement reform agendas. For example, 
three of the seven strategic directions currently being implemented in NSW, following 
identification by the NSW Procurement Board in late 2012 include: 

 simplification and reduction of red tape for suppliers and agencies; 

 engaging with industry; and  

 innovating the approach to government procurement. 

Similarly, two of the five priorities within the Queensland Government Procurement Plan 
2012-15 are to: 

 improve engagement with internal stakeholders, supply markets and industry; and  
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 build procurement and contract management capability (Department of Housing and 
Public Works, 2012).  

Accordingly, this section outlines the government perspectives on some of specific 
procurement issues that have been raised by industry. It covers two main areas in detail: 
clarity of project objectives and contracting. 

5.3.1 Project objectives 

In each of the consultations, public sector representatives agreed that proper scoping and 
documentation of objectives is critical to the success of public infrastructure projects. 
Where scoping is inadequate, there is a risk that professional services firms will under-bid 
for the work that is required, such that the outcomes of procurement are not achieved 
without cost overruns and delays. Poor scoping at the commencement of a project is also 
likely to lead to costly variations down the track.   

Given the mechanisms that have been established by government to ensure that adequate 
investments are made during the brief preparation stage, some representatives considered 
that briefs with unclear objectives were less frequent than proposed by industry.  

For example, some departments engage consultants to assist with the development of 
project scope, or have processes that can accommodate non-conforming bids where 
industry is able to make an innovative suggestion. Others recognise that there is a potential 
for greater flexibility, but that obtaining early industry involvement is somewhat 
constrained by probity requirements. 

In addition, the price premiums or lack of competition associated with briefs that have 
unclear objectives are not obvious to the public sector. Instead of visible price increases 
from higher bids and less supplier interest, it was considered that poor quality of service 
was a more common outcome associated with scope inadequacies. This suggests that the 
price impacts reported by firms are often masked by the procurement process – limiting 
government incentives to address the underlying issues. 

Nevertheless, a number of reasons were given to explain some of the incidence of unclear 
objectives in project briefs for professional services. These include: 

 Planning prior to cabinet approval: it was acknowledged that it can be challenging for 
agencies to engage fully with an end user group before a project has received official 
cabinet approval. This can contribute to a situation where a project is inadequately 
scoped, due to a mismatch between the needs of the end user and the objectives of the 
agency. If not resolved prior to going to market, this political barrier can then flow 
through the efficiency of the procurement process. 

 Distinctions between end users and stakeholders for different infrastructure types: it 
was also raised that there may be a more natural tendency for greater end user 
involvement in the delivery of certain types of public infrastructure, driven by 
differences in the level of conflict between end users and other stakeholders. For 
example, a road project is likely to be more complex and have broader stakeholder 
impacts, beyond the benefits accrued by end-users, compared to the construction of a 
school. This can impact the ability of governments to define project objectives with 
clarity from the outset. 
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 Cultural differences in approach to industry engagement: it was suggested that there 
were likely to be differences in the way that agencies engage with industry throughout 
procurement, even within the same jurisdiction. The culture within a procuring agency 
can have significant influence on whether a supervisory or co-operative approach is 
taken in project scoping stages.  

5.3.2 Contracting 

Public sector leaders recognise the challenges associated with contracting and efficient 
allocation and management of risk in procurement. A number of representatives 
recognised that their standard contracts contain most of the clauses identified in Section 2 
of this report, including contracting out of proportionate liability, unlimited liability, expert 
standard of care and fitness for purpose. That said, in other cases, government agencies 
rely on the Australian Standard General Conditions of Contract (AS4122-2010), which 
addresses some of the issues encountered by industry in relation to risk allocation clauses. 
However, amendments of the Australian Standard made by governments can have the 
effect of returning to a state of less than optimal risk management from an economic 
perspective. 

There are a range of underlying causes that drive the inclusion of these terms in 
professional service contracts for infrastructure projects. For example: 

 Focus on legal implications: the approach taken by the public sector to allocate and 
manage risk is generally driven by legal advice. For example, despite the existence of 
proportionate liability legislation, some jurisdictions include contracting out clauses as a 
way of designating co-ordination responsibility to the lead consultant for a project. It 
was reported that this has been the traditional approach to risk management within 
government procurement. 

 Practical benefits of a standard approach: standard clauses are often applied in 
contracts due to the costs involved in negotiating individual terms on a case by case 
basis. For example, one of the reasons given for use of unlimited liability clauses is the 
difficulty and time necessary to ascertain appropriate limits for individual contracts. 
While standard approaches can be effective when clauses are drafted to allow for 
appropriate risk management, this justification for use of unlimited liability clauses 
suggests that governments are unaware of the implications of unmanaged risks. 

That said, most jurisdictions do have arrangements whereby firms can register under a 
Professional Standards Scheme that limits their occupational liability in work performed 
for government. However, there are number of challenges associated with 
implementation of such schemes. Accordingly, some jurisdictions apply rules of thumb 
in other circumstances. For example, South Australia has a default liability cap of five 
times the contract value, for low risk contracts valued up to $1 million, where 
professional schemes do not apply. 

 Willingness to pay while costs are hidden by the market: government acknowledges 
that price premiums from industry are associated with a risk-averse approach to 
procurement, and has expressed willingness to pay those costs.  

At the same time, government is uninformed about how much contract terms are 
adding to the cost of infrastructure, and whether this is greater than necessary. A 
common view is that the strong competition among professional services firms 
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contributes to lower prices, which masks the extent of price premiums charged in 
exchange for risk transfers. 

However, there are examples of where the inclusion of clauses seeking to transfer risk 
to the private sector has led to specific premiums. One representative described a case 
where the removal of clauses transferring risks in relation to wet weather, industrial 
relations and latent conditions led to a reduction in prices quoted by industry of around 
$5 million. 

 Slower progress through cross-jurisdiction negotiations: some representatives 
indicated that greater co-operation by government across jurisdictions could help to 
improve the efficiency of contract clauses in procurement. However, it was suggested 
that improvements in relation to the frequency of contracting out of proportionate 
liability at the state level have been stalled by the limited progress the Commonwealth 
level. 
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5.4 Next steps 

Key Points:  

• Increasing the efficiency of procurement requires action at all levels of the 
procurement process. This chapter discusses seven practical next steps 
relevant for policy makers through to procurement officers in 
government. 

• While it will take time to deliver on these reforms, the significant long-
term flow on benefits identified in Chapter 4 illustrate that the efforts 
may result in economic benefits. 

Just as infrastructure projects can vary significantly, it is important that procurement 
practices are flexible to ensure that the right arrangements are made for the right project. 
However, there are a number of reforms that can transform the procurement of 
professional services and deliver public infrastructure more efficiently. 

This report highlights seven practical next steps that will re-focus public sector 
procurement, as summarised in the box below. While it will take time to implement these 
changes, this report demonstrates that the efforts should result in economic benefits. 
Above this, we note that achieving meaningful changes in a complex area such as 
procurement policy is unlikely to be delivered by any single action. It is a strategically 
significant area of government activity that needs more holistic consideration and cultural 
change to support that. 

(1) Set up procurement teams with practical, legal, insurance and 
procurement experience: given the mixture of expertise required to undertake 
a successful procurement, governments should consider restructuring 
procurement teams to encourage the key players to work collaboratively. 
Together, legal experts that understand contracting, insurance specialists, 
practitioners with project experience and procurement experts can evaluate 
value for money and appropriately tailor procurement processes, contracts 
and delivery models to the objectives of a project  

(2) Reallocate procurement resources towards specification of project 
objectives: procurement policy should place a stronger focus on identifying the 
needs of public infrastructure end users, re-testing business case objectives in 
the procurement environment and taking advantage of opportunities to 
engage with industry in project scoping where appropriate. Without agreeing 
and documenting project objectives clearly, time spent on contracting will be 
less effective. 
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(3) Remove contract clauses that do not stack up: while this report has 
highlighted the costs of contracting out of proportionate liability and imposing 
expert standard of care on industry, these need to be evaluated with reference 
to the benefits of transferring risk to industry, through a cost-benefit analysis. 
Where terms fail to meet a cost-benefit analysis, they should be removed from 
contracts unless justified by the specific circumstances of a particular project. 
Where clauses are maintained, governments should be prepared to explain the 
justification of doing so. This requires government to identify whether it 
intends to use clauses to cover their losses, or to actively mitigate risks. 

(4) Develop and apply limited liability guidelines: while Professional Standards 
Schemes are one mechanism to achieve limitation of liability, these are 
challenging to implement and not viable for all professions. To enable a 
broader approach for efficient risk management, governments should develop 
and apply limited liability guidelines to assist agencies with ensuring that 
liability clauses do not add unnecessarily to project costs. Such guidelines 
should simplify the process of setting liability caps, while taking into account 
variations in market practice, project size, risk and the size of the supplier. 

(5) Verification of brief information: it is more efficient for government to 
undertake the necessary work to verify the accuracy of information provided in 
a request for tender, rather than transferring the costs of that work to all 
bidders, creating duplication. Purchasing agencies should actively seek to 
minimise this burden.  

(6) Streamline compliance processes: governments can also reduce bid costs 
for public infrastructure projects to more efficient levels by streamlining 
compliance requirements, particularly where the information provided by 
firms is rarely a differentiating feature of the successful tenderer. Options 
include development of standard form agreements for firms, or submission of 
compliance documentation as part of pre-qualification schemes. 

(7) Evaluate and adapt procurement frameworks to encourage innovation: 
continuing to evaluate and adapt procurement frameworks with reference to 
changes in market offerings will help to maximise innovation in public 
infrastructure projects. Going forward, the public sector should be open to 
non-conforming bids, new delivery models, early market sounding options and 
continue to provide opportunities for unsolicited proposals.  

These are presented in more detail below, followed by a discussion around variation in time 
frames for implementing these changes. 

5.4.1 Set up procurement teams with practical, legal, insurance and 
procurement experience 

Given the range of factors to be considered when assessing value for money, successful 
procurement requires input from a range of disciplines, including legal expertise, an 
understanding of insurance markets, project management skills, technical expertise and 
experience in sound procurement processes.  
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This report finds that there is substantial industry recognition of the skills of public sector 
procurement managers, a notable achievement. That said, both government and business 
recognise that there are some skills gaps in procurement that need to be addressed, 
including: 

 management of privately financed procurement models; 

 technical knowledge in the assessment of service quality; 

 understanding the implications of contract terms particularly in the context of 
insurance markets, the justification of standard form contract positions and where 
opportunities for flexibility can arise; and 

 assessment processes to ensure efficient risk management. 

In particular, there is a need to establish a role for practitioners with technical expertise 
within agencies that undertake procurement. Without an understanding of the spectrum of 
service quality available from professional services, and what is appropriate in the context 
of a particular project, it is very difficult to evaluate which industry proposal presents the 
optimal value for money. While it is not necessary that practitioners undertake or manage 
the procurement process, some level of technical oversight within government should be 
required. 

It is also important to address cases where procurement officers do not have authority to 
negotiate changes to contract terms with industry, or use the time that it would take as an 
excuse for inefficient outcomes. Given the shift towards greater procurement of services 
from the public sector, it is critical that governments ensure that their procurement 
professionals have a strong understanding of the importance of combining technical, legal 
and commercial perspectives when developing a request for services and selecting a 
supplier.  

For example, in drafting contracts it is critical to understand implications of risk transfer to 
consultants not only from a legal perspective, but also acknowledging the nature and 
availability of professional indemnity insurance for consultants, and the ability of 
consultants to manage those risks as they carry out their work. Access to specialists should 
be embedded within the procurement process. 

Therefore, governments should consider broader structural change in the approach to 
procurement, by establishing smaller procurement teams that mix skills from different 
disciplines, rather than isolating them. There is an opportunity to achieve better outcomes 
from procurement if the key players in government, from the legal experts to engineering 
practitioners, work collaboratively to appropriately tailor procurement processes, contracts 
and delivery models to the objectives of a project.  

Making this shift should also help to drive a culture of engaging with industry, rather than 
supervising, to ensure that everyone is on the same page. 

5.4.2 Reallocate procurement resources towards specification of 
project objectives 

Proper investment into planning and scope development before a brief goes to market is a 
well-established foundation of good procurement practice.  
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Nevertheless, this report has found that over one third of requests for tender made by the 
public sector for professional services in the built environment sector have unclear project 
objectives. Although representatives from government have expressed that this may 
overestimate the extent of the problem, it is evident that pre-procurement planning 
requires greater focus. 

Governments should assess whether there is an appropriate allocation of resources in 
procurement that balances the need to accurately specify project objectives and also draft 
contracts that efficiently manage project risks. It is important to acknowledge that without 
clearly defining the outcomes to be achieved from procurement, effort spent on 
contracting will be less effective. This is not to say that contracting is not important – 
indeed, this report demonstrates that there are substantial long term benefits to be 
achieved from improving all aspects of procurement. Rather, governments have a 
responsibility to focus on clearly identifying core objectives for a project from the outset 
which is just as important as ensuring efficient risk management. As illustrated in Figure 
5.4, the ability to influence project outcomes are maximised in the early stages of planning, 
whilst the costs of making changes are simultaneously minimised. 

Figure 5.4: Ability to influence performance/results over project time 

 
Source: ACIF & APCC (2010:10) 

As such, the primary focus of procurement should be on working as closely as possible with 
end users to identify and confirm outcomes to be achieved. There may be a number of 
parties involved in this process, from the end users that require the infrastructure, to the 
agency staff that is purchasing on their behalf, and, where centralised procurement is in 
place, the agency that is managing the procurement process.  

In order to request responses from industry that are relevant to the problem at hand, it is 
important that the expectations of each stakeholder on the demand-side of the transaction 
are consistent. Ultimately, this requires formal agreement among key stakeholders on 
project objectives before proceeding to market.  

However, the political sensitivities associated with planning and consultation prior to 
formal approval must also be acknowledged and addressed by government.  

To ensure that this does not lead to a mismatch of expectations, it is critical that agencies 
re-test business case objectives in the procurement environment. 
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Where appropriate, governments should consider using investment tools that focus 
attention on clearly defining the objectives to be achieved. The Victorian Government has 
made some progress in this regard, through the Investment Logic Map developed from the 
Victorian Government’s Investment Management Standard. As shown in Figure 5.5, this 
provides a template for identifying how the benefits of a project will address the underlying 
problem. There is scope for further development of this framework as it relates to public 
infrastructure projects. 

Figure 5.5: Investment Logic Map – shaping a new investment 

 
Source: Department of Treasury and Finance (2012) 

Furthermore, agencies should consider early engagement with industry in cases where the 
way to achieve project outcomes are particularly complex or uncertain. Employing industry 
expertise can help to inform government, and encourage innovative suggestions that may 
not have been considered otherwise. 

By addressing scoping challenges from the outset of a project, governments will be well 
placed to realise cost savings through lower price premiums and improved competition, as 
well as higher quality services. 

5.4.3 Remove contract clauses that do not stack up 

The issues surrounding contract clauses and risk management are complex, and require a 
flexible approach on a case-by-case basis. However, at present, governments in Australia 
are not informed about the impact of the clauses they are including in contracts.  

While understanding the impact of clauses from a legal perspective is an important 
responsibility of government when procuring from the private sector, it is just as important 
for governments to evaluate the costs and benefits associated with contract terms in the 
context of the market and the broader economic impacts. 

As noted in the National Public Private Partnership Guidelines developed by Infrastructure 
Australia, in cases where neither party to a contract has full control over a risk: 

“the risk allocation should reflect how the private party prices the risk and 
whether it is reasonable for government to pay that price, taking into account 
the likelihood of the risk eventuating, the cost to government if it retained that 
risk and the ability of government to mitigate any consequences if the risk 
materialises” (Infrastructure Australia, 2008:29).  
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Accordingly, government should assess whether the benefits of risk transfer to the private 
sector achieved through contract clauses are sufficiently large to offset the costs 
transferred back by industry through direct price premiums, reduced competition and 
uninsured risk exposure.  

When estimating these benefits, government must consider whether the purpose of 
including a particular clause is to provide cover for potential losses, or whether clauses are 
intended to provide incentives for firms to manage their risks appropriately. In general, it is 
noted that invoking contracts is rarely the solution when a project goes wrong. Further, 
transfer of risk does not ensure that the risk is being cost-effectively managed. 

Where clauses do not pass a cost-benefit analysis, they should be removed from the 
standard form contracts used by government agencies, and only included where there is a 
strong case for inclusion in the context of a specific project. Contracting must balance the 
benefits of reducing negotiation time through standard forms against the benefits of 
providing opportunity for flexibility. Governments should also be able to reasonably justify 
why clauses have been included in contracts from an economy-wide perspective. 

Overall, efficient risk sharing and management between the public and private sectors will 
not only reduce the cost of infrastructure in Australia, but will also promote better 
outcomes for government by reducing legal disputes and building more collaborative 
relationships with industry. 

5.4.4 Develop and apply limited liability guidelines 

This report has found that over half of all requests for proposal made to professional 
services firms for public infrastructure projects include unlimited liability clauses. However, 
firms are unable to fully insure against risks under contracts with such clauses, given that all 
professional indemnity insurance places a limit on the total payout available.  

Accordingly, development and application of limited liability guidelines for purchasing 
agencies can help to reduce the costs associated with setting limits on a case-by-case basis, 
and in turn, reduce the costs charged by professional services firms. Such guidelines would 
outline a standard approach to setting limitations on liability for different types of market 
practice, taking into account variations in project size, risk and the size of the supplier. 

While these guidelines would need to be accommodated within the policy of each 
jurisdiction, they could synthesise existing material, including the Commonwealth 
Government Liability Risk Assessment Guide for Financial Management and Accountability 
Act Agencies (2010), or approaches in other jurisdictions, such as the default liability cap for 
low risk contracts in South Australia.  

While professional standards legislation provides a mechanism for limitation of liability 
through approved Professional Standards Schemes, this has not proved to be a viable 
option for all professions, including engineers, architects and other consultants within the 
infrastructure sector. There are significant implementation issues associated with 
development and administration of schemes under this framework, and in any case, 
schemes are much more difficult for smaller firms to partake in, creating a barrier to 
competition. 
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On this basis, it is considered that actions by government to develop and apply limited 
liability more broadly are likely to be more effective in improving risk management in 
procurement for public infrastructure. 

5.4.5 Verification of brief information 

This report finds that, within the context of procuring professional services for public 
infrastructure, around one third of requests for tender include information that must be 
verified by bidders. This leads to inefficient duplication of effort and contributes to project 
prices as firms attempt to recoup the costs incurred during the preparation of a bid. 

Accordingly, purchasing agencies should actively seek to minimise this burden by 
undertaking the necessary work to confirm the accuracy of information before making an 
open approach to market. This is consistent with the recommendation of the Productivity 
Commission, that the public sector should undertake site investigations and pass on better 
information to bidders (PC 2014:479-480). 

5.4.6 Streamline compliance processes 

Another way in which governments can reduce the costs of bidding for public infrastructure 
projects, and indirectly contribute to lower project prices is by streamlining their 
compliance processes. In many projects, firms are required to submit detailed 
environmental plans, occupational health and safety plans and other compliance-related 
documentation as part of their proposals, despite the fact that government agencies rarely 
differentiate between firms on this basis.  

The cost burden associated with these information requirements was acknowledged in the 
Productivity Commission’s Inquiry into Public Infrastructure, supported by a number of 
submissions, including that of the Department of Infrastructure and Regional Development 
(PC, 2014:454). 

There are a number of options available to government which can reduce these costs, such 
as: 

 including submission of standard compliance-related documentation as part of 
prequalification schemes, so that firms are only required to provide the material once, 
rather than on a project-by-project basis; or 

 replacing the requirement to submit detailed compliance documentation with standard 
form responses that firms can agree to as part of their proposals. 

The Productivity Commission also recommended that non-design management plans be 
only required from the preferred tenderer (PC 2014:462). Overall, these options are 
relatively straightforward actions for government that can help to set bid costs at more 
efficient levels.  
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5.4.7 Evaluate and adapt procurement frameworks to encourage 
innovation 

Encouraging innovation in public infrastructure through procurement can deliver 
substantial long term benefits. It is therefore important that governments continue to 
review and tailor their procurement frameworks in response to new opportunities 
presented by the market.  

While most jurisdictions have mechanisms that allow for innovation in procurement of 
professional services for infrastructure, this report has highlighted that government 
responsiveness to innovation during tender processes could be improved. Some of the 
ways that this can be achieved is through: 

 providing opportunities for submission of non-conforming bids; 

 a flexible approach to procurement delivery models; 

 seeking ideas from industry on complex projects through early market soundings; and 

 supporting greater participation in unsolicited proposal processes. 

It is acknowledged that government faces constraints when engaging with industry through 
procurement, due to the need to demonstrate transparency and accountability in decision 
making and fairness across competitors. Incentivising innovative solutions therefore 
requires flexibility to adapt both procedural and cultural aspects of procurement, a 
responsibility for both policy makers and procurement managers at the ground level. While 
many jurisdictions currently offer opportunities in this regard, such as the South Australian 
Guidelines for Assessment of Unsolicited Proposals (Department of Premier and Cabinet, 
2014), these should be regularly reviewed and updated as required to account for changes 
in market offerings.  

5.5 Time frames for implementation 

Implementing these important changes will require action from stakeholders throughout 
the procurement process. Different parties will be required to take accountability for the 
areas of procurement policy and practice upon which they have control. However, it is 
important to acknowledge that the time frames for implementing these changes will vary. 

Some changes will be achievable by government in the next 12 to 18 months, such as 
verification of brief information, streamlining compliance processes and re-allocating 
resources towards understanding end-user requirements during project scoping. However, 
policy and cultural change will require a more concerted effort over the medium to long 
term, such as restructuring procurement teams, revising default positions on contract 
clauses, implementation of limited liability guidelines and adaptation of procurement 
frameworks in response to changes in the market. 

While it will take time to transform procurement, the significant long-term flow on benefits 
identified in Section 4 illustrate that the efforts should result in economic benefits.  
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Appendix A: Detailed modelling 
methodology 
Background on the DAE CGE model 

A Computable General Equilibrium (CGE) model is a stylised representation of the real 
world economy which allows for analysis of how the economy might react to changes in 
external factors such as policy, technology, environment and population. 

CGE models are based on real world economic data.  The fundamental building block is a 
database which reconciles how goods and services flow from one industry to another.  For 
example, this database could show how much road transport is used by the food and 
beverage industry or how much output from agricultural industries is used in food 
manufacturing.  This database covers the entire economy.  From this real world data 
information on key variables such as GDP can be calculated.   

The second main component of the model is an extensive set of information on the 
preferences of consumers and producers.  These preferences cover details such as how 
consumption of an item changes as its price increases, how likely consumers are to switch 
their consumption between different goods and how producers are best able to produce 
their output. 

The model therefore represents a static picture of the economy (how goods and services 
are currently used) and a framework for measuring how changes to this picture will flow 
through the economy.   

The Deloitte Access Economics – Regional General Equilibrium Model (DAE-RGEM) is a large 
scale, dynamic, multi-region, multi-commodity computable general equilibrium model of 
the world economy.  The model allows policy analysis in a single, robust, integrated 
economic framework.  This model projects changes in macroeconomic aggregates such as 
GDP, employment, export volumes, investment and private consumption.  At the sectoral 
level, detailed results such as output, exports, imports and employment are also produced. 

The model is based upon a set of key underlying relationships between the various 
components of the model, each which represent a different group of agents in the 
economy.  These relationships are solved simultaneously, and so there is no logical start or 
end point for describing how the model actually works. 

Figure A.1 shows the key components of the model for an individual region.  The 
components include a representative household, producers, investors and international (or 
linkages with the other regions in the model, including other Australian States and foreign 
regions).  Below is a description of each component of the model and key linkages between 
components.  Some additional, somewhat technical, detail is also provided. 
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Figure A.1: Key components of DAE-RGEM 

 

DAE-RGEM is based on a substantial body of accepted microeconomic theory.  Key 
assumptions underpinning the model are: 

 The model contains a ‘regional consumer’ that receives all income from factor 
payments (labour, capital, land and natural resources), taxes and net foreign income 
from borrowing (lending). 

 Income is allocated across household consumption, government consumption and 
savings so as to maximise a Cobb-Douglas (C-D) utility function. 

 Household consumption for composite goods is determined by minimising 
expenditure via a CDE (Constant Differences of Elasticities) expenditure function.  For 
most regions, households can source consumption goods only from domestic and 
imported sources.  In the Australian regions, households can also source goods from 
interstate.  In all cases, the choice of commodities by source is determined by a 
CRESH (Constant Ratios of Elasticities Substitution, Homothetic) utility function. 

 Government consumption for composite goods, and goods from different sources 
(domestic, imported and interstate), is determined by maximising utility via a C-D 
utility function. 

 All savings generated in each region are used to purchase bonds whose price 
movements reflect movements in the price of creating capital. 

 Producers supply goods by combining aggregate intermediate inputs and primary 
factors in fixed proportions (the Leontief assumption).  Composite intermediate 
inputs are also combined in fixed proportions, whereas individual primary factors are 
combined using a CES production function. 

 Producers are cost minimisers, and in doing so, choose between domestic, imported 
and interstate intermediate inputs via a CRESH production function.   

 The model contains a more detailed treatment of the electricity sector that is based 
on the ‘technology bundle’ approach for general equilibrium modelling developed by 
ABARE (1996).  
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 The supply of labour is positively influenced by movements in the real wage rate 
governed by an elasticity of supply.   

 Investment takes place in a global market and allows for different regions to have 
different rates of return that reflect different risk profiles and policy impediments to 
investment.  A global investor ranks countries as investment destinations based on 
two factors: global investment and rates of return in a given region compared with 
global rates of return.  Once the aggregate investment has been determined for 
Australia, aggregate investment in each Australian sub-region is determined by an 
Australian investor based on: Australian investment and rates of return in a given 
sub-region compared with the national rate of return.   

 Once aggregate investment is determined in each region, the regional investor 
constructs capital goods by combining composite investment goods in fixed 
proportions, and minimises costs by choosing between domestic, imported and 
interstate sources for these goods via a CRESH production function.   

 Prices are determined via market-clearing conditions that require sectoral output 
(supply) to equal the amount sold (demand) to final users (households and 
government), intermediate users (firms and investors), foreigners (international 
exports), and other Australian regions (interstate exports).   

 For internationally-traded goods (imports and exports), the Armington assumption is 
applied whereby the same goods produced in different countries are treated as 
imperfect substitutes.  But, in relative terms, imported goods from different regions 
are treated as closer substitutes than domestically-produced goods and imported 
composites.  Goods traded interstate within the Australian regions are assumed to be 
closer substitutes again. 

 The model accounts for greenhouse gas emissions from fossil fuel combustion.  Taxes 
can be applied to emissions, which are converted to good-specific sales taxes that 
impact on demand.  Emission quotas can be set by region and these can be traded, at 
a value equal to the carbon tax avoided, where a region’s emissions fall below or 
exceed their quota.   
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The representative household 

Each region in the model has a so-called representative household that receives and spends 
all income. The representative household allocates income across three different 
expenditure areas: private household consumption; government consumption; and savings. 

Going clockwise around Figure A.1, the representative household interacts with producers 
in two ways.  First, in allocating expenditure across household and government 
consumption, this sustains demand for production.  Second, the representative household 
owns and receives all income from factor payments (labour, capital, land and natural 
resources) as well as net taxes.  Factors of production are used by producers as inputs into 
production along with intermediate inputs.  The level of production, as well as supply of 
factors, determines the amount of income generated in each region. 

The representative household’s relationship with investors is through the supply of 
investable funds – savings.  The relationship between the representative household and the 
international sector is twofold.  First, importers compete with domestic producers in 
consumption markets.  Second, other regions in the model can lend (borrow) money from 
each other. 

Some detail: 

 The representative household allocates income across three different expenditure 
areas – private household consumption; government consumption; and savings – to 
maximise a Cobb-Douglas utility function. 

 Private household consumption on composite goods is determined by minimising a 
CDE (Constant Differences of Elasticities) expenditure function.  Private household 
consumption on composite goods from different sources is determined is 
determined by a CRESH (Constant Ratios of Elasticities Substitution, Homothetic) 
utility function. 

 Government consumption on composite goods, and composite goods from different 
sources, is determined by maximising a Cobb-Douglas utility function. 

 All savings generated in each region are used to purchase bonds whose price 
movements reflect movements in the price of generating capital. 

Producers 

Apart from selling goods and services to households and government, producers sell 
products to each other (intermediate usage) and to investors.  Intermediate usage is where 
one producer supplies inputs to another’s production.  For example, coal producers supply 
inputs to the electricity sector.   

Capital is an input into production.  Investors react to the conditions facing producers in a 
region to determine the amount of investment.  Generally, increases in production are 
accompanied by increased investment.  In addition, the production of machinery, 
construction of buildings and the like that forms the basis of a region’s capital stock, is 
undertaken by producers.  In other words, investment demand adds to household and 
government expenditure from the representative household, to determine the demand for 
goods and services in a region.   
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Producers interact with international markets in two main ways.  First, they compete with 
producers in overseas regions for export markets, as well as in their own region.  Second, 
they use inputs from overseas in their production. 

Some detail: 

 Sectoral output equals the amount demanded by consumers (households and 
government) and intermediate users (firms and investors) as well as exports. 

 Intermediate inputs are assumed to be combined in fixed proportions at the 
composite level.  As mentioned above, the exception to this is the electricity sector 
that is able to substitute different technologies (brown coal, black coal, oil, gas, 
hydropower and other renewables) using the ‘technology bundle’ approach 
developed by ABARE (1996). 

 To minimise costs, producers substitute between domestic and imported 
intermediate inputs is governed by the Armington assumption as well as between 
primary factors of production (through a CES aggregator).  Substitution between 
skilled and unskilled labour is also allowed (again via a CES function). 

 The supply of labour is positively influenced by movements in the wage rate 
governed by an elasticity of supply is (assumed to be 0.2).  This implies that changes 
influencing the demand for labour, positively or negatively, will impact both the level 
of employment and the wage rate.  This is a typical labour market specification for a 
dynamic model such as DAE-RGEM.  There are other labour market ‘settings’ that can 
be used.  First, the labour market could take on long-run characteristics with 
aggregate employment being fixed and any changes to labour demand changes being 
absorbed through movements in the wage rate.  Second, the labour market could 
take on short-run characteristics with fixed wages and flexible employment levels. 

Investors 

Investment takes place in a global market and allows for different regions to have different 
rates of return that reflect different risk profiles and policy impediments to investment.  
The global investor ranks countries as investment destination based on two factors: current 
economic growth and rates of return in a given region compared with global rates of 
return. 

Some detail 

 Once aggregate investment is determined in each region, the regional investor 
constructs capital goods by combining composite investment goods in fixed 
proportions, and minimises costs by choosing between domestic, imported and 
interstate sources for these goods via a CRESH production function.   

International 

Each of the components outlined above operate, simultaneously, in each region of the 
model.  That is, for any simulation the model forecasts changes to trade and investment 
flows within, and between, regions subject to optimising behaviour by producers, 
consumers and investors.  Of course, this implies some global conditions must be met such 
as global exports and global imports are the same and that global debt repayments equals 
global debt receipts each year. 

CMP Submission 8



 
Economic benefits of better procurement practices 

 

77 Deloitte Access Economics 

Limitation of our work 

General use restriction 

This report is prepared solely for Consult Australia.  This report is not intended to and 
should not be used or relied upon by anyone else and we accept no duty of care to any 
other person or entity.  The report has been prepared for the purpose of influencing the 
procurement policies of government departments and agencies, across the 
Commonwealth, States and Territories.  You should not refer to or use our name or the 
advice for any other purpose. 
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